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In the Circuit Court of the United States for the District of

Washington, Southern Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

No. 137
CHRISTOPHER C. McCOY, DAVID W.

SMALL, WILLIAM O'DONNELL,

and THOMAS MOSGROVE,
Defendants.

Amended Complaint.

And now come the plaintiffs herein and for their

amended complaint, in accordance with the requirements

of the order of Court heretofore filed in this case, and per-

mission having been granted by the Court to amend

said complaint generally, plaintiffs allege:

I.

That pursuant to an advertisement made by the Post-

master General of the United States on the 16th day of

September. 1899, inviting proposals for Covered Regula-

tion Wagon Mail Messenger, Transfer, and Mail Station

Service at New Orleans, Louisiana, Omaha, Nebraska,

and San Francisco, California, from July 1st, 1890, to

June 30th, 1894, made and published by John Wana-

inaker, Postmaster General of the United States, on their

behalf, Christopher C. McCoy, one of the defendants here-
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iu made to the United States, through the said Postmas-

ter General thereof, a proposal in writing to carry the

mails of the United States, subject to all of the require-

ments contained in the advertisement of the Postmaster

General, dated September lGth, 1889, aforesaid, between

the dates aforesaid, on Koute No. 76,476, between the

post office at San Francisco, California, and the railroad

statious, mail stations, and steamboat landings, and also

between the several railroad stations and steamboat land-

ings and mail stations, under the advertisement of the

Postmaster General, dated September 16th, 1889, in the

covered regulation wagons prescribed by the Department,

for the sum of seven thousand seven hundred dollars

($7,700.00) per annum and in case the said proposal was

accepted, the said C. 0. McCoy did propose and agree to

enter into a contract, with sureties to be approved by the

Postmaster General, within thirty (30) days after date of

acceptance; and in said proposal the said C. C. McCoy did

further state that he made the same after due inquiry

into, and with full knowledge of, all particulars in refer-

ence to the service; and also, after careful examination

of the conditions attached to the advertisement, and with

the intent to be governed thereby; that said proposal was

signed by the said C. C. McCoy bidder, on the 9th day of

November, 1889. And accompanying the said proposal

was an oath duly taken by said C. C. McCoy before Marion

D. Eikbert, a notary public of the State of Washington,

andan officer qualified to administer oaths and which oath

was in compliance with section 245 of an act of Congress,

approved June 23, 1S74, which said oath was as follows,
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to wit : I, C. C. McCoy, of Walla Walla., bidder for carry-

ing the mail on the Covered Regulation Wagon Mail Mes-

senger, Transfer, and Mail Station Route No. 76,475, be-

tween the postoffice at San Francisco, Oal., and the rail-

road stations, mail stations, and steamboat landings, and

also between the railroad stations, mail stations, and

steamboat landings, as above, do swear that I have the

ability, pecuniarily, to fulfill my obligations as such bid-

der; that the bid is made in good faith, and with the in-

tention to enter into contract and perform the service in

case said bid shall be accepted which said oath was

signed by the said C. C. McCoy, and duly sworn to before

the said notary public on the 9th day of November, 1899.

That on the said 9th day of November, 1889, the said

(Thristopher C. McCoy, as principal, and the said defend-

ants David W. Small and William O'Donnell, as sureties,

made, executed, and delivered their bond and writing

obligatory, dated on the said date, and signed and sealed

by the said defendants, wherein and whereby they ac-

knowledged themselves to be held and firmly bound unto

the United States of America in the sum of thirty thou-

sand dollars ($30,000.00) lawful money of the United

States, to be paid to the said United States of America,

or their duly authorized officer or officers, to which pay-

ment, well and truly to be made and done, the said de-

fendants, Christopher C. McCoy, David W. Small, and

William O'Donnell, did bind themselves, their heirs, exec-

utors and administrators jointly, severally and firmly by

the said bond, which was signed and sealed with the seals

of the said parties on the 9th day of November, 1899.
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II.

That the said bond, so executed by the said defendants,

recited that whereas, by an act of Congress, approved

June 23, 1874, entitled "An act making appropriations

for the service of the Postoffice Department for the fiscal

year ending June 30, 1875, and for other purposes, it is

provided that every proposal for carrying the mail shall

be accompanied by the bond of the bidder, with sureties

approved by the Postmaster General,"in pursuance where-

of, and in compliance with the provisions of said law, this

bond is made and executed, subject to all the terms, con-

ditions, and remedies thereon in said act provided and

prescribed, to accompany the foregoing annexed proposal

of the said Christopher C. McCoy, bidder; that said bond

was conditioned that if the said bidder, as aforesaid,

should within such time after his bid is accepted, as the

Postmaster General had prescribed in said advertise-

ment, to wit, within sixty (GO) days of the acceptance of

said bid, enter into a contract with the United States of

America, wih good and sufficient sureties, to be approved

by the Postmaster General, to perform the service pro-

posed on said bid, and further, to perform said service ac-

cording to his contract, then the said obligation should be

void, otherwise to be in full force and obligation in law,

and in witness whereof, on the 9th day of November, 1889,

the said Christopher C. McCoy, David W. Small, ami Wil-

liam O'Donnel! did Sigli and execute said bond.
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III.

That the said bond was approved by Daniel Stewart,

the postmaster at Walla Walla, Washington, on the 10th

day of November, 1899, and was duly forwarded to the

Postoffice Department of the United States, as required by

law and the regulation of the said Department, and was

by it received.

rv.

That said bid and proposal, so made by the said Chris-

topher G. McCoy was accepted by the Postmaster General

of the United States, and due notice thereof was given to

the said bidder; and, thereafter, on the 21st day of January,

1890, a contract in writing was entered into between the

United States of America, acting in that behalf by their

Second Assistant Postmaster General, and said Christo-

pher C. McCoy, the said bidder, as contractor and princi-

pal and the said William O'Donnell, Thomas Mosgrove and

D. W. Small, as sureties, in which contract it was recited,

provided and agreed that whereas the said C. O. McCoy

had been accepted according to law as contractor for

transporting the mails on Route No. 76,475, being the

covered regulation wagon mail messenger, transfer, and

mail station service at the city of San Francisco, Califor-

nia, under an advertisement issued by the Postmaster

General on the 16th day of September, 1889, for such ser-

vice, which advertisement was referred to, and made by

the said reference a part of said contract, and all new and

additional service of said kinds which might at any time

during the term of the said contract be required in said
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city, at seven thousand seven hundred dollars ($7,700.00)

per year for aDd during the term beginning the 1st day

of July, 1890, and ending June 30, 1894; and that there-

fore the said contractor and his said sureties did jointly

and severally undertake, covenant, and agree with the

United States of America, and did bind themselves to

carry said mail, using therefor wagons of the kind there-

inafter described, in sufficient number to transport the

whole of said mail whatever might be its size, weight, or

increase, during the term of said contract, and within

the time fixed within the pamphlet advertisement of the

Postmaster General, dated September 16, 1889, and to

further so carry said mail until the said schedule should

be altered by the authority of the Postmaster General, as

therein provided, and then to carry the same according

to said altered schedule, to carry the said mails in such

a safe and secure manner, free from wet and other injury.

in substantial one or two horse wagons of sufficient ca-

pacity for the entire mail; the wagons to be employed in

the performance of the service were to be built with closed

bodies, paneled from bed or sill to the height of an ordin-

ary wagon body; above to be built of plain wood, panel

set off with moulding, lined with canvas, with curved

roofs; the rears were to be opened below by a gate, to

drop to a level with the floor of the wagon, to fasten by

means of a catch when shut; above by door hinges or

spring hinges, so arranged that it shall shut tight against

the gate and lock. And that said wagons were further

described in said contract and it was agreed that in case
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it was desired to increase or decrease the size of such

wagons that the said increase or decrease should be made

in exact proportions as to height and length, the Post-

master General reserving the right to vary at any time,

when in his judgment the service might require, and plan

or form of wagons to be used in the service. And, fur-

ther, the said C. C. McOoy and his said sureties did agree

to take the mail from, and deliver it into, the postofftces,

mail stations and cars at such points, and at such hours,

under the directions of the Postmaster at San Francisco,

California, approved by the Postmaster General, as would

secure dispatches and connections and facilitate distribu-

tion, and at the contractor's expense for tolls and ferri-

age; and to furnish the number of regulation wagons that,

in the opinion of the Postmaster at San Francisco, Cali-

fornia, would be sufficient for the prompt and proper per-

formance of the service, including extra wagons to take

the place of those that might be temporarily unservice-

able, delayed waiting for trains or withdrawn from ser-

vice for repairs; and to be accountable and answerable in

damages to the United States, or to any person aggrieved,

for the faithful performance by the said contractor of all

the duties and obligations in said contract assumed, or

which might then or thereafter be imposed upon the said

contractor bylaw in said behalf ; and further, to be answer-

able and accountable in damages for the careful and

faithful conduct of person or persons who might be em-

ployed by the said contractor and to whom the said con-

tractor should commit the care and transportation of the

mails, and for the faithful performance of the duties
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which were then or might thereafter by law be imposed

upon such person or persons in the care and transporta-

tion of said mails; and further that the said contractor

should not commit the care and transportation of the mail

to any person under sixeen (16) years of age, or to any

person not of good moral character, or who had not taken

the oath prescribed by law, or who could not read and

write the English language. Each driver, it was agreed,

should wear when on duty, the prescribed cap or hat, pre-

scribed in the pamphlet advertisement of September 16,

1889. And, further, to discharge any driver, or other per-

son employed in performing mail service, whenever re-

quired by the Postmaster General so to do; and not to

transmit by themselves, or any of them, or by their

agents, and not to be concerned in transmitting, commer-

cial intelligence more rapidly than by mail; not to carry,

otherwise than in the mail, letters, packets or newspa-

pers which should go by mail; and to account for and pay

over any money belonging to the United States which

might come into the possession of the contractor, his sure-

ties or employees; and that the foreign mails in transit

across the territory of the United States should be

deemed and taken to be mails of the United States; and

ki carry postoffice blanks, mail locks and mail bags, and

all other postal supplies; and to convey, whenever requis-

ite to do so, one railway postoffice clerk, a substitute, or

a messenger, on the driver's seat of each wagon; and to

perforin all new or additional or changed covered regula-

tion wagon mail messenger, transfer, ami mail statiou
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service that the Postmaster General may order at the city

of San Francisco, California, during the term of said con-

tract, without additional compensation, whether caused

by change of location of postoffice, stations, landings, or

the establishment of others than those existing at the

date thereof or rendered necessary, in the judgment of

the Postmaster General, for any cause, and to furnish

such advance wagons or extra wagons from time to time

for special or advance trips as the Postmaster General

might require, as a part of such new or additional service.

For which service, when properly performed, and the evi-

dence thereof should have been tiled in the office of the

Second Assistant Postmaster General, the said C. G. Mc-

Coy, contractor, was to be paid by the United States the

sum of seven thousand seven hundred dollars ($7,700.00)

a year, quarterly, in the months of November, February,

May and August, through the postmaster at the city of

San Francisco, California, or otherwise, at the option of

the Postmaster General, as therein after stipulated, or to

be suspended and withheld in case of delinquency. And

it was further stipulated and agreed by the said contrac-

tor and his sureties that the Postmaster General might

change the schedule and termini of the route, vary the

routes, increase, decrease, or extend the service thereon,

without change of pay; and that the Postmaster General

might discontinue the entire service whenever the public

interest, in his judgment should require such discontinu-

ance; but for a total discontinuance of service the con-

tractor should be allowed one month's extra pay as full

indemnity. And it was further stipulated and agreed in
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said contract that for a failure to deliver not beyond the

control of the contractor, or for any delay or interference

with the prompt delivery of the mail at the post-office,

mail stations, depots, and landings, or for carrying the

mail in a manner different or inferior to that in said con-

tract thereinbefore specified; for suffering the mail to be

wet, injured, lost, or destroyed; or for any other delin-

quency or omission of duty under this contract; for all

or any of which the contractor should forfeit, and there

might be withheld from his pay such sum as the Post-

master General might impose as fines or deductions, ac-

cording to the nature and frequency of the failure or de-

linquency. And, further, that the Postmaster General

might annul the said contract for repeated failures; for

violating the postal laws; for disobeying the instructions

of the Postoffice Department; for refusing to discharge a

carrier or any other person employed in the service, when

required by the department; for transmitting commercial

intelligence or matter that should go by mail, contrary to

the stipulations of said contract; for transporting persons

so engaged, as aforesaid; whenever the contractor should

become a postmaster, assistant postmaster, or member of

Congress; and whenever, in the opinion of the Postmas-

ter General, the service could not be safely performed,

the revenues collected, or the laws maintained. And,

further, that such annulment should not impair the right

of the United States to claim damages from said con-

tractor and his sureties under said contract; but such

damages, might for the purpose of setoff or counterclaim,

in the settlement of any claim of said contractor, or his
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sureties, against the United States, whether arising under

said contract, or otherwise, be assessed and liquidated by

the auditor of the Treasury for the Postoffice Department.

And it was further stipulated and agreed in said contract

by the said contractor and his sureties that the said con-

tract might, in the discretion of the Postmaster General,

be continued in force beyond its express terms for a period

not exceeding six months, until a new contract with the

same or another contractor should be made by the Post-

master General. And, further that no member of, or dele-

gate to, Congress should be admitted to any share or

part of said contract, or to any benefit to arise therefrom;

and, further, that the said contract was to be subject to

all the conditions imposed by law, and the several acts of

Congress relating to postoffices and post roads.

V.

Which said contract was signed by the said C. C. Mc-

Coy on the 10th day of January, 1890, and by the said

sureties on the 21st day of January, 1890, and was signed

by the Second Assistant Postmaster General on the 3rd

day of March, 1890; and that the said contract then and

there became the binding obligation and agreement of the

said mentioned parties; and that the said Christopher C.

McCoy, after signing the said contract on the 10th day of

January, 1890, took and subscribed upon the said con-

tract an oath that he, the said Christopher C. McCoy, be-

ing employed in the care, custody, and conveyance of the

mail, as contractor on Rourte No. 76,475, being Covered

Regulation Wagon Mail Messenger, Transfer, and Mail
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Station Service at San Francisco, California, would faith

fullyperform all of the duties required of him, and abstain

from everything forbidden by the laws in relation to the

establishment of postoffices and post roads within the

United States; and that lie would honestly and truly ac-

count for and pay over any money belon<>ini;- to the said

United States which might come into his possession or

control; and, also that he would support the Constitution

of the United States; which said oath was taken and sub-

scribed to before M. I>. Peck, a notary public in and for

the District of Columbia, on the 10th day of January,

1890, and endorsed upon the said contract.

VI.

Plaintiffs further say that the said C. C. McCoy has

failed and refused to comply with the contract herein be-

fore mentioned, and the said sureties, and each of them.

both on said bond and on said contract, have failed and

refused to comply with said contract on behalf of the said

O. C. .McCoy; and the terms and conditions of the bond

have not been complied with, as more particularly here-

inafter stated, and the penalty mentioned in said bond is

thereby incurred by the said C. O. McCoy and the said

mentioned sureties thereon, and the said bond is forfeited

to these plaintiffs, as hereinafter more fully set forth.

VII.

That on the 14th day of March, 1890, the Postmaster

Genera] permitted the said C. C. McCoy to sublet the said

contract; and that thereafter, from July 1, 1890, to June

30, 181(4, the said contract was sublet by the said O. C. Mc-



vs. C. C. McCoy el ah 13

Coy, with the consent of the Postmaster General, to one

A. W. Branuer, of San Francisco, California, at the rate

of seven thousand live hundred dollars, ($7,500.00) per an-

num. And from November 10, 1890, the Postmaster Gen-

eral required the said contractor to perform additional

service, making five (5) round trips daily, except Sunday,

and two (2) round trips on Sunday, between the main

postoffice and railroad stations adjacent thereto, without

additional compensation, in accordance with the terms of

the said contract. That on the 3d day of January, 1891, the

Postmaster General did terminate the recognition of the

subcontract, of A. W. Branuer, to be effective on the 30th

day of November, 1890, and did on said date recognize the

subcontract of N. Wines, of San Francisco, California, at

nine thousand nine hundred dollars ($9,900.00) per annum

from the 1st day of December, 1890, until the 30th day of

November, 1891, agreeable to the request of the said C.

C. McCoy. That from February l€>th, 1891, the Postmas-

ter General required the said contractor to perform addi-

tional service between main postoffice and Station E, 1.61

miles, eight (8) round trips daily, except Sunday, and one

(1) round trip on Sunday, without additional compensa-

tion, in accordance with the terms of the said contract.

And the said Postmaster General from October 1, 189*1,

did require the contractor to supply substation K, a mail

station in the city of San Francisco, with mail on the trips

between the main office and the substation B,flve (5) times

a day, except Sunday, or more frequently if the same

should be necessary, without increase of distance or pay,

in accordance with the terms of the said contract. That
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on the 8th day of May, 1893, the said Q C. McCoy and the

said subcontractors did abandon the said contract and

fail and refuse to perform the same. And on the 9th day

of May, 18&3, the Second Assistant Postmaster General

did notify the said C. 0. McCoy, care of Zevely and Finly

of Washington, I). C, that unless the said C. C. McCoy

should promptly put the service into operation he would

be declared a failing contractor and that the service

would be relet at his expense and that his sureties would

be held subject to the penalties of law, and that the post-

master at San Francisco had been authorized to employ

temporary service pending the resumption of the service

of the said contractor at the rate of seventeen thousand

rive hundred dollars ($17,500.00) per annum; and on May

17th, 1893, the said C. C. McCoy having failed to perform

the service on Route No. 7G,475, an order was made by the

Second Assistant Postmaster General declaring the said

C. C. McCoy a failing contractor; that the said C. C>

McCoy having been so declared a failing contractor,

and proposals for service for the remainder of the term

having been invited, and proposals being received, the

contract for the performance of the service agreed to be

performed by the said C. C. McCoy under the said con-

tract and in carrying the mails as required under the said

Route No. 76,475 the contract for the remainder of the

service from August 14th, 1893, to June 30th, 1894, was

awarded to Max Popper of San Francisco, California, at

the rate of twelve thousand dollars ($1:2,000) per annum,

this bring the lowest bid received, and the said contract

being so awarded by W. S. Bissell, Postmaster General.
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And thereafter until the completion of the said term, the

said Max Popper continued to deliver the mail as the

said O. O. McCoy had himself agreed to do.

VIII.

That by reason of the failure of the said C. O. McCoy to

carry the mails as he had agreed to do in his said con-

tract, these plaintiffs were compelled to procure tempo-

rary service, and one J. M. Gorman did carry the mail

under the said proposal, aud as the said C. C. McCoy was

compelled to do under the said contract, from May 5th; to

August 13th, 1898, for which services these plaintiffs did

pay the said J. M. Gorman the sum of four thousand

eight hundred and twenty-seven dollars and seventy-

eeven cents (f4,827. 77). And that during the third

quarter of the year, 1893, for failure to perform the

service as agreed, the said C„ C. McCoy was fined five

dollars (.$5.00), which said amounts are claimed as dam-

ages against the defendants herein. That the differ-

ence between the contract of the said C. C. McCoy at

seven thousand seven hundred dollars ($7,700.00) per an-

num, and the contract of the said Max Popper at twelve

thousand dollars ($12,000.00) per annum, from thie 4th

day of August, 1893, and the 30th day of June, 18^4, was

the sum of three thousand seven hundred and eighty-five

dollars and eighty-seven cents ($3,785.87), which said

amounts were properly chargeable to the said mentioned

defendants. That as an offset to the said claim, for actual

damages sustained by the Government, as aforesaid, the

defendant, C. C. McCoy and his said sureties are entitled
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to have deducted the amount of the transportation from.

April 1st to August 13th, 1S93, which the said C. C. Mc-

Coy would have received had lie complied with his said

contract, to wit, the sum of two thousand eight hundred

and forty-five dollars and sixty-five cents ($2,$45.G5).

And due demand upon the said C. 0. McCoy and the said

defendants herein has been made by the plaintiffs for the

amount due, but the said defendants and each of them

have failed and refused, and do still fail and refuse to pay

the same.

IX.

That all of the said contract was fully complied with on

the part of these plaintiffs.

Wherefore, plaintiffs pray judgment against the said

C. C. McCoy, William O'Donnell, Thomas Mosgrove, and

D. W. Small in the sum of five thousand seven hundred

and seventy-two dollars and ninety-nine cents ($5,772.90),

actual damages sustained by these plaintiffs by reason of

their failure to perform the said contract, and for their

costs and disbursements in this action.

WM. 11. RKINKEK,

United States Attorney.

F. C. ROBERTSON,

Assistant United States Attorney,

Attorneys for Plaintiffs.

Due service this day acknowledged by receipt of copy,

March 29, 1897.

THOMAS & DOVELL,

Attorneys for Defendants.
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[Endorsed]: Filed March 29, 1897, in the United States

Circuit Court. A. Reeves Ayres, Clerk. By R. M. Hop-

kins, Deputy.

hi the Circuit Court of the United States for the District of

Washington, Southern Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

No. 137.

CHRISTOPHER C. McCOY, DAVID W.

SMALL, WILLIAM O'DONNELL,

and THOMAS MOSGROVE,
Defendants.

Answer.

Come now the above-named defendants and for an-

swer to the complaint of plaintiffs herein deny the same

and each and every allegation therein contained.

THOMAS & DOVELL,

Attorneys for Defendants.

State of Washington, )B
} S3.

County of Wr
alla Walla.

)

Thomas Mosgrove, being first duly sworn, deposes and

^ays: I am one of the defendants above-named, know the

contents of the foregoing answer, and believe the same

true.

THOMAS MOSGROVE.
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Subscribed and sworn to before me this 81 h day of

May, 1897.

[Seal] J. G. THOMAS,

Notary Public Residing at Walla Walla, Washington.

[Endorsed]: Filed May 10, 1897, in the United States

Circuit Court. A. Reeves Ayres, Clerk. By Chas. B.

Johnston, Deputy.

hi the Circuit Court of the United States for the District of

Washington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

C. C. McCOYet al.,

Defendants.

Trial,

Now, on this 15th day of November, 1899, this cause

coming on regularly for trial, the plaintiffs being repre-

sented by W. R. Gay, Esq., United States Attorney and

C. E. Claypool, Esq., Assistant United States Attorney,

and the defendants represented by W. T. Dovell, Esq.,

a jury being called, come and answer to their names as

follows: Frank Hansen, Cyrus Davis, A. Mathoit, S. M.

Davis, Chas. D. Chard, Jas. Fudge, M. M. Hart, Archie

Dunnigan, J. L. Robinson, Win. O'Rourke, Chas. Max-

son, P. B. Witt— twelve good and lawful men, duly im-
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paneled and sworn, the cause proceeds by the introduc-

tion of documentary evidence, at the close of which, the

hour of adjournment having arrived, the further hear-

ing of this cause is continued until 9:30 o'clock to-mor-

row morning.

In the Circuit Court of the United States for tlie District of

Washington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

vs.
> No. 137.

C. C. McOOY et al., \

Defendants.
J

Order for Entry of Judgment.

Now, on this 16th day of November, 189®, the hour of

9:30 o'clock having arrived, the jury in this cause being

called, all answer to their names, all being present in

their box, this cause proceeds. The counsel for the Gov-

ernment rests its cause. Whereupon the counsel for

defendants moves the Court for a judgment of nonsuit,

and the Court after hearing argument of respective

counsel, grants said motion and a judgment of nonsuit

is allowed, and the jury are discharged from further con-

sideration of the cause.
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hi th( ('ini/it Court of the United states for the District of

\\'<isliin</to)i, /Southern Diri.sion.

UNITED STATES OF AMERICA,

Plaintiff,

vs.
) No. U. 137.

<\ C. MeCOY et al.

Defendants.

Order Granting Motion for Nonsuit,

This cause came on to be heard on the 15th day of No-

vember, 1899, plaintiff appearing by Charles E. Claypool,

Assistant United States Attorney, and defendants ap-

pearing by W. T. Dovell, their attorney, a jury being

called are duly sworn to try said cause, and thereupon

and at the close of the evidence introduced on behalf of

plaintiff, the said defendants and each of them move the

Court for a judgment of nonsuit because of the legal in-

sufficiency of plaintiff's evidence to make out a prima

facie case, and after argument of counsel, the Court be-

ing advised in the premises, said motion for nonsuit is

granted.

To which order granting said motion plaintiff, by its

attorney, duly excepts, which exception is allowed.

C. II. HANFORD,

Judge.

[Endorsed j: Filed November Hi, 1899. A. Reeve*

Ayres, Clerk. By R. M. Hopkins, Deputy.
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In the Circuit Court of the United States for the District of

Washington, Southern Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

CHRISTOPHER C. McCOY, DAVID W.
SMALL, WILLIAM O'DONNELL,

and THOMAS MOSGROVE,
Defendants.

Assignment of Errors on First Appeal,

The plaintiff in this action, in connection with its peti-

tion for a writ of error, makes the following assignment

of errors, which it is averred occured on trial of the cause,

to wit:

1st. The Court erred in holding that the duly certified

records, orders, balances, certificates and other papers

and documents of the office of the auditor for the Post-

office Department and from the other Departments of

the Government, in relation to this said cause, as they

were introduced and admitted upon the trial thereof in

behalf of the plaintiff did not make out a prima facie case

against the defendants and each of them.

2d. The Court erred upon the conclusion of the testi-

mony for the plaintiff in granting the motion of the de-

fendants for a judgment of nonsuit, because of the legal
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insufficiency of the evidence of plaintiff to make out a

prima case.

3d. The Court erred in discharging the jury from fur-

ther consideration of the cause, as plaintiff had made out

a case entitling it to judgment for the amount prayed

for in its complaint.

4th. For other errors occurring upon the record and

duly excepted to at the time by the plaintiff.

WILSON R. GAY,

United States Attorney.

C. E. CLAYPOOL,

Assistant United States Attorney.

[Endorsed]: Filed in the United States Circuit Court,

District of Washington, February 1, 1900. A. Reeves

Ayres, Clerk. By R. M. Hopkins, Deputy.

UNITED STATES OF AMERICA— ss.

The United States Circuit Court of Appeal* for the Ninth

Circuit.

Writ of Error on First Appeal,

The President of the United States of America, to the

Honorable, the Judges (if the Circuit Court of the

United States, for the District of Washington, Ninth

Judicial Circuit, Greeting:

Because in the record and proceedings as also in the

rendition of the judgment and order of nonsuit of a plea

which is in the said Circuit Court before you, or some of
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you, between the United States of America, plaintiff, and

C. C. McCoy, David W. Small, William O'Donnell, and

Thomas Mosgrove, defendants, a manifest error hath

happened, to the great damage of the United States of

America, plaintiff, as by its complaint appears, we, be-

ing willing that error, if any hath been, should be duly

corrected and full and speedy justice done to the parties

aforesaid in this behalf, do command you, if judgment

be therein given, that then under your seal, distinctly

and openly, you send the record and proceedings afore-

said, with all things concerning the same, to the United

States Circuit Court of Appeals for the Ninth Circuit,

together with this writ, so that you have the same at

the city of San Francisco, in the State of California, with-

in thirty days from the date of this writ, in the said Cir-

cuit Court of Appeals, to be then and there held, that

the record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right and ac-

cording to the laws and customs of the United States

should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 1st day of Febru-

ary, in the year of our Lord one thousand nine hundred,

and of the Independence of the United States the one hun-

dred and twenty-fourth.

A. REEVES AYRES,
Clerk of the Circuit Court of the United States, for the

District of Washington.

By R, M. Hopkins,

Deputy Clerk.
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Due ami full service of within acknowledged this 3d

day of February, 1900.

W. T. DOVELL,

Attorney for Defendants.

UNITED STATES OF AMERICA—se.

Mandate.

The President of the United States of America, to the

Honorable Judges of the Circuit Court of the Uuited

States for the District of Washington, Southern Di-

vision, Greeting.

Whereas, lately in the Circuit Court of the United

States for the District of Washington, Southern Division,

before you, or some of you, in a cause between the United

States of America, plaintiff, and C. C. McCoy et al., de-

fendants, No. 137, a judgment was duly tiled and entered,

which said judgment is of record in said cause in the of-

fice of the clerk of said Circuit Court (to which record

reference is hereby made and the same is hereby ex-

pressly made a part hereof), as by the inspection of the

transcript of the record of the said Circuit Court, which

was brought into the United States Circuit Court of Ap-

peals for the Ninth Circuit by virtue of a writ of error

agreeably to the act of Congress in such cases made and

provided, fully and at large appears;

And whereas, on the 10th day of May, in the year of

our Lord one thousand nine hundred, the said cause

came on to be heard before the said Circuit Court of Ap-



us. C. C. McCoy et al. 25

peals, on the said transcript of record, and was argued by

counsel:

On consideration whereof, it is now here ordered and

adjudged by this Court that the judgment of the said

Circuit Court in this cause be, and the same is hereby,

reversed, with instructions to said Circuit Court to take

further action in accordance with the opinion of this

Court.

(Oct. 8, 1900.)

You, therefore, are hereby commanded that such ac-

tion and proceedings be had in said cause, in accordance

with the opinion and judgment of this Court and as ac-

cording to right and justice and the laws of the United

States ought to be had, the said judgment of said Cir-

cuit Court notwithstanding.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 2,7th day of April,

in the year of our Lord one thousand nine hundred and

one.

F. D. MONOKTON,

Clerk of the United States Circuit Court of Appeals for

the Ninth Circuit.

[Endorsed]: Filed in the United States Circuit Court,

District of Washington, May 7th, 1901. A. Reeves Ayres,

Clerk. By H. B. Strong, Deputy.
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In the United Slates Circuit Court of Appeals, for the Ninth

Circuit.

UNITED STATES OF AMERICA,
Plaintiffs in Error,

vs.
\ No. 599.

<
'. C. McOOY, DAVID W. SMALL, WIL- > Monday,

LIAM O'DONNELL, and THOMAS ( Oct. 8, 1900.

MOSGKOVE,
|

Defendants in Error. /

Opinion of Circuit Court of Appeals.

Appeal from the United States Circuit Court, District

of Washington, Southern Division.

This suit was brought by the United States against

C. C. McCoy, as principal, and David W. Small, William

O'Donnell, and Thomas Mosgrove, as bondsmen, for

$5,772.91) and interest, alleged to be the amount of actual

damages sustained by the United States on account of

the failure of McCoy to perform a contract entered into

by him with the United States for the transportation of

mail matter on Route No. 7(1,475. On the the trial of the

cause the Court below granted a motion for a judgment

of nonsuit "because of the legal insufficiency of plaintiff's

evidence to make out a prima facie case." The case is

now before this Court upon the assigned error of this

ruling.

Ii appears that on January 10, 1-890, the defendant in
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error C. C. McCoy and his codefendants as bondsmen en-

tered into a contract with the United States for the trans-

portation of mail in the city of San Francisco, California,

under which the said McCoy was to furnish certain equip-

ment for carrying the mails and to perform certain ser-

vice described iD the advertisement of the Postmaster

General of September 16, 1889, inviting proposals for such

service, and to perform all new or additional service of

the same character which might at any time during the

term of said contract be required in said city, for the

sum of $7,700 per year. The term of the contract ex-

tended from July 1, 1890, to June 30, 1894. McCoy pro-

ceeded with his undertaking, being permitted by the

Postmaster General to sublet the said contract on two

different occasions, first, to A. W. Branner for the sum

of $7,500 per annum, and second, on the 1st day of De-

cember, 1890, -to N. Wines, for the sum of $9,900 per an-

num. From November 10, 1890, the Postmaster General

required the contractor to perform additional service

without additional compensation, in accordance with the

terms of the contract; from February 16, 1891, a further

service was required; and from October 1, 1891, still fur-

ther service. It is alleged that on the 8th day of May, 1893,

the said McCoy and the said subcontractors abandoned

the said contract and failed and refused to perform the

the same; that on the following day said McCoy was

notified by the Postoffice Department that unless he

should promptly put the service into operation he would

be declared a failing contractor, that the service would
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be relet at his expense, and that his sureties would be held

subject to the penalties of law; also, that the postmaster

art San Francisco had been authorized toemploy temporary

service pending the resumption of service of the said con-

tractor, at the rate of #17,500 per annum; and on May 17,

1 >'..:!, said McCoy having failed to perform the service on

Koutc No. 7<>,475, an order was made by the Second As-

sistant Postmaster General declaring the said 0. O. Mc-

Coy a failing- contractor.

It. is further alleged that by reason of this failure of the

said McCoy to carry the mails as agreed, the Government

was compelled to procure temporary service from May

5th to August 13, 1893, for which services the amount

of $1,827.77 was paid; that in addition to this amount the

said McCoy was fined |5 for failure to perform the agreed

service during the third quarter of the year 1893.

A contract was awarded to one Max Popper, of Slan

Francisco, for the performance of the service during the

remainder of the term, namely, from August 14, 1893, to

June 30, 1894, at the rate of #12,000 per annum, this be-

ing the lowest bid obtainable, and in accordance there

with the said Max Popper continued to deliver the mail

as the said C. C. McCoy had himself agreed to do. The

difference between the amount of the contract to McCoy

and that to Popper for the specified time is #3,785.87,

which is claimed to be chargeable to the defendants in

error. As an offset to this claim credit is given for the

amount the said McCoy would have been entitled to re

ceive had he complied with his contract to the end of the

term, to wit, #2,845.6-5 leaving a remainder of #5,772.99,
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the actual damage claimed by the plaintiff by reason of

the failure of McCoy to perform said contract.

The defendants made a general denial to the allega-

tions of the complaint. On the hearing of the case the

plaintiff put in evidence certain documents, as follows:

A certified copy from the records in the auditor's office of

the Postoffice Department of the account of CL C. McCoy

as failing contractor for amount of actual damage to the

United States; certified copy of postmaster of Walla

Walla, Washington, to the auditor, that said postmaster

had made demand on C. C. McCoy and upon two of his

sureties for payment of .$30,000; a certified copy of ac-

count for amount of bond of O. C. McCoy, failing con-

tractor; copy of proposals and advertisements to bidders

for mail transportation service; copy of contract and bond

entered into by the defendants in error with relation to

the transportation of mails on Route No. 70,475; recogni-

tions by the Postmaster General of subcontractors for the

service under this contract; requirements of Postmaster

General for additional service by contractor; two tele-

grams from postmaster at. San Francisco to department

at Washington, D. C, regarding abandonment of service

by McCoy; communications to the defendants from Post-

office Department regarding failing contract; orders of

Postmaster General declaring McCoy a failing contractor

and recognizing contracts for temporary service with

J. N. Gorman and for service for balance of term with

Max Popper; contract and bond of Max Popper for this

service to completion of term; statements of various fines

imposed upon McCoy while acting as contractor.
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No other evidence was offered by the plaintiff, and its

case rested upon this showing.

Wilson R. Gay, United States Attorney, and Ohas.

Ethelbert Claypool, Assistant United States Attor-

ney for Plaintiffs in Error.

W. T. Dovell, Attorney for Defendants in Error.

Before GILBERT, ROSS, and MORROW, Circuit

Judges.

MORROW, Circuit Judge, after the foregoing state-

ment of facts, delivered the opinion of the court.

A material allegation of the complaint was "that on

the 8th day of May, 1893, the said C, C. McCoy, and the

said subcontractors did abandon the said contract and did

fail and refuse to perform the same."' The general denial

of the answer placed this allegation of the complaint in

issue, and it devolved upon the plaintiff at the trial to

establish the fact alleged by competent proof. The state-

ment of McCoy's account by the auditor of the Postoffice

Department; the telegram of the postmaster at San Fran-

cisco to the Second Assistant Postmaster General, dated

May 8, 1893, stating that the contract had been abandoned;

the letter of the Second Assistant Postmaster General,

dated May 17, 18^3, and addressed to the postmaster at

San Francisco, approving the action of the latter in em-

ploying temporary service for the route; the certificate

of the Postmaster General, dated May 18, 181>3, declaring

that McCoy had failed to perform the service and was a

failing contractor, were all legally insufficient to estab-

lish the fact that McCoy had wholly abandoned the per-
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formance of his contract. The postmaster at Ban Fran-

cisco appears to have had knowledge of the fact, and all

the subsequent proceedings were based upon his state-

ment of the fact in the telegram to the Second Assistant

Postmaster General, but his testimony as to the fact was

not obtained in this case. Section 3962 of the Revised

Statutes provides that the Postmaster General may make

deductions from the pay of contractors for failures to per-

form service according to contract, and he is authorized

to impose fines upon them for other delinquencies; but

this authority does not extend to the making of a certifi-

cate that a contractor has wholly abandoned his contract,

nor does it provide that if such a certificate is made it

shall be admitted in evidence as proof of the fact of

abandonment in support of a claim for damages incurred

by reason of the increased expense of the service under

a new contract. The Court was therefore right in hold-

ing that the documents offered in evidence by the plaintiff

were legally insufficient to make out a prima facie case

for damages on account of the alleged entire failure of

McCoy to perform the service provided in his contract.

Hut the statement of the account contains a charge of

five dollars for a fine imposed by the Postmaster General

upon the contractor for a delay or 16 hours on July 5,

1893, in dispatching 11 pouches of mail for the S. F. & S.

C. R. P. O. The evidence that this fine was imposed is

contained in a document authenticated by the Postmaster

General under the seal of the department, as required by

section 882 of the Revised Statutes, which provided that

copies of any books, records, papers, or documents in any
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of the Executive Departments, authenticated under the

seals of such departments, respectively, shall be admitted

in evidence equally with the originals thereof. The doc-

ument reciting the action of the Postmaster General in

imposing this tine, authenticated in accordance with, this

section of the Revised Statutes, was offered and admitted

in evidence, and was prima facie evidence that the fine

had been imposed as authorized by section 3002 of the

Revised Statutes. The accounting officers of the Post-

office Department may certify to facts which come under

their official notice. (U. S. v. Jones, 8 Peters, 375, 384;

Bruce v. U. S., 17 How. 437, 441.) They had this evidence

before them, and it was official information that the tine

had been imposed. The statement of account was there-

fore prima facie evidence of this charge of five dollars,

and if this evidence was not overcome by competent

proof, entitled the United States to a verdict and judg-

ment for that amount.

Judgment reversed, with instructions to the Court be-

low to take further action in accordance with this opin-

ion.

[Endorsed] : Opinion filed Oct. 8, 1900. F. D. Monckton,

Clerk.

[Endorsed] Filed in the United States Circuit Court,

District of Washington. May 8th, 1001. A. Reeves

Ayres, Clerk. By H. B. Strong, Deputy.
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In the Circuit Court of the United States for tJve District of

Washington, Southern Division,

UNITED STATES OF AMERICA,
Plaintiff,

vs.

, No. 137.
CHRISTOPHER C. McCOY, DAVID W.

SMALL, WILLIAM O'DONNELL,

and THOMAS MOSGROVE,
Defendants.

Trial.

Now, on this 9th day of May, 1901, this cause coming

on regularly for trial, the plaintiff being represented by

Edward E. Cushman, Assistant United States Attorney,

and the defendants being represented by W. T. Dovell,

Esq., a jury being called came and answer to their names

as follows: John Chandler, H. O. Peck, J. D. Burns, D.

G. Ferguson, H. C. Phillips, Isaac O'Dell, Benj. Pranger,

Harry Riffle, Geo. Snell, H. B. Kershaw, Fred W. Thiel,

Bert. E. LaDue—twelve good and lawful men, duly im-

paneled and sworn to try the cause. The counsel for the

Government moves the Court for a continuance of the

cause, which motion is denied, and exception allowed.

The cause now proceeds by the introduction of docu-

mentary evidence on behalf of the plaintiff, and plaintiff

rests its cage; the defendants offering no evidence the
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cause is .submitted without argument. Whereupon the

Court instructs the jury to return a verdict for the plain-

tiff; to the instructions given the counsel for the plaintiff

excepts and the exception is allowed, and now the jury,

under the instruction of the Court, return the following

verdict:

"We, the jury in the above-entitled cause, do find for

the plaintiffs, and assess and allow as the amount of dam-

ages recoverable herein the sum of five dollars, this ver-

dict being in accordance with the per-emptory instruc-

tions of the Court.

k H. B. KERSHAW,
"Foreman."

Whereupon the jury are discharged from further con-

sideration of the cause.

In the United States Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

vs.
No. 137.

C <\ McCOY et al.,

Defendants.

Notice.

To the above-named defendant and to W. T. Dovell, Esq.,

their attorney:

5Tou are hereby notified and required to take notice that
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the plaintiff has filed its motion for a new trial herein,

a copy of which said motion is herewith served upon you.

EDWARD E. OUSHMAN,

Assistant United States Attorney.

Due service of the above notice and motion for new

trial admitted this 10th day of May, 1901.

W. T. DOVEKL,

Attorney for Defendants.

In the United States Circuit Court for tlve District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA, \

Plaintiff,
/

vs. \ No. 137.

C. C. McCOY et al.,

Defendants.

Motion for New Trial.

Comes now the plaintiff, by Edward E. Cushman, As-

sistant United States Attorney, and respectfully moves

the Court for a new trial of the above-entitled cause, on

the ground of errors in law occurring at the trial and ex-

cepted to at the time by the plaintiff.

This motion is based upon the minutes of the Court and

the record and proceedings on file herein.

EDWARD E. CUSHMAN,
Assistant United States Attorney.

[Endorsed]: Filed May 11, 190)1. A. Reeves Ayres,

Clerk. By R. M. Hopkins, Deputy.
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In the United States Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OP AMERICA,

Plaintiff,

vs.

C. C. McCOYetal., i

Defendants. /

Order Denying Motion for New Trial.

This matter coming on regularly upon plaintiff's mo-

tion for a new trial herein, plaintiff appearing by Edward

Cushman, Assistant United States Attorney, and defend-

ants appearing by W. T. Dovell, their attorney, and the

< kmrt having listened to counsel and being fully advised,

the said motion is denied, to all of which plaintiff excepts

and its exceptions are allowed.

Done in open court this 11 day of May, 1901.

! O. H. HANFORD,

Judge.

[Endorsed]: Filed May 11, 1901. A. Reeves Ayres,

Clerk. By R. M. Hopkins, Deputy.
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hi the United States Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA, \

Plaintiff,
/

™- No. 137.

0. C. McCOY et al.,

Defendants.

Judgment.

This matter coming on regularly for hearing on this

11th day of May, 1901, the plaintiff appearing by Ed-

ward E. Cushman, Assistant United States Attorney,

and the defendants appearing by W. T. Dovell, their at-

torney; a jury having heretofore regularly returned into

this Court a verdict against the defendants and in favor

of the plaintiff for five dollars ($5.00), and the motion for

a new trial having been made and denied herein:

It is, therefore ordered, adjudged, and decreed that the

plaintiff have and recover from the defendants, and each

of them, the sum of five dollars and its costs and dis-

bursements herein, to be hereafter taxed according to

law and the practice of this Court; and interest on the

principal sum at the rate of six per cent per annum from

this date until paid; and that execution issue therefor.

C. H. HANFORD,

Judge.
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And now at the time <»f the rendition of this judgment

t he plaintiff excepts thereto and said except km is allowed

by the Court.

O. H. HANFOBD,
Judge.

[Endorsed]: Filed May 11, 11)01. A. Beeves Ayres,

Clerk. By R. M. Hopkins. Deputy.

/// the United States Circuit Court for the District of Wash-

ington, Southern division.

UMTE1) STATES OF AMERICA,

Plaintiff,

vs.

C.G McOOY et al.,

No. 137.

Defendants.

Petition for Writ of Error.

Now comes the United States of America, plaintiff by

Wilson 1J. (lay. United States Attorney, and Edward E.

Cushman, Assistant United States Attorney, and say that

on or about the 9th day of May, L901, this Court entered

an order denying a continuance of the trial of the above-

entitled cause, in which said order refusing said motion

for a continuance certain errors were committed to the

prejudice of the plaintiff; and that thereafter such pro-

ceedings were had and done that said cause proceeded to

a trial by jury and certain instinct ions were given and re-
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fused by the Court upon such trial, in which instructions

given and refused certain errors were committed by the

Court to the prejudice of the plaintiff; and that there-

after the Court denied plaintiff's motion for a new trial

herein, in doing which the Court committed further errors

to the prejudice of the plaintiff; and that thereafter a

judgment was entered by this Court herein, wherein cer-

tain other errors were committed by the Court to the

prejudice of the plaintiff, all of which said errors will

more in detail appear from the assignment of errors which

is filed with this petition.

Wherefore, this plaintiff prays that a writ of error may

issue in this behalf to the United States Circuit Court of

Appeals for the Ninth Circuit for the correction of errors

so complained of, and that a transcript of the record, pro-

ceedings, and papers iu this cause, duly authenticated

may be sent to the said Circuit Court of Appeals.

WILSON R. GAY,

United States Attorney.

EDWARD E. CUSHMAN,
Assistant United States Attorney.

[Endorsed]: Filed May 11, 1901. A. Reeves Ayres,

Clerk. By R. M. Hopkins, Deputy.
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Tn the United states Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA, \

Plaintiff,
/

VH - v No. 137.

C. 0. MeCOY etal.,

Defendants.

Assignment of Errors.

Comes now the plaintiff in this case by Wilson R. Gay,

United States Attorney and Edward E. Cushinan, As-

sistant United States Attorney, and in connection with

its petition for a writ of error, makes the following as-

signment of errors, which it is averred occurred upon the

judgment and trial of this cause and prior thereto:

1st. The Court erred in holding that the plaintiff was

not entitled to a continuance upon the showing and affi-

davit made and filed by it for that purpose.

2d. The Court erred, upon the completion of the plain-

tiff's testimony, no testimony being introduced by the de-

fendants, to give the instruction requested by plaintiff's

counsel.

3d. The Court erred in giving the instruction re-

quested by defendants' counsel, and in holding that the

duly certified records, orders, balances, certificates, ac-

counts and other papers and documents from the office

of the auditor ol the Postoflfice Department in relation to
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said cause, as introduced and admitted upon the trial

thereof in behalf of the plaintiff, did not make out a

prima facie case against the defendants and each of them.

4th. The Court erred in refusing to grant plaintiff's mo-

tion for a new trial.

5th. The Court erred in entering its judgment upon

said verdict.

WILSON R. GAY,

United States Attorney.

EDWARD E. OUSHMAN,

Assistant United States Attorney.

[Endorsed]: Filed May 11, 1901. A. Reeves Ayres,

Clerk. By R. M. Hopkins, Deputy.

In the United States Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

C. C. MeOOY et al.,

Defendants.

Order Allowing Writ of Error.

On this 11th day of May, 1901, came the plaintiff, by

Wilson R, Gay, United States Attorney, and Edward E.

Cushman, Assistant United States Attorney, and filed

herein and presented to the Court its petition praying for

the allowance of a writ of error intended to be urged
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by it; praying also that a transcript oi the record, pro-

ceedings, and papers upon which the order and judgment

herein was made and rendered, duly authenticated, be

sent to the United States Circuit Court of Appeals for

the Ninth Circuit, and that such other and further pro-

ceedings be had as may be proper in the premises. In

consideration whereof, the Court does allow the writ of

error.

C. H. HANFORD,

United States District Judge, Presiding in said Circuit

Court.

[Endorsed] : Filed May 11, 1901. A. Reeves Ayres,

Clerk. By R. M. Hopkins, Deputy.

UNITED STATES OF AMERICA— ss.

//( the United Stairs Circuit Court for the District of Wash-

ington, Southern Division.

\
UMTED STATES OF AMERICA. \

Plaintiff, /

vs.
No. 137.

C C. M.-COV et al..

Defendants.

Writ of Error,

The President of the United States of America, to the

Honorable Judges of the Circuit Court of the United

States for the District of Washington, Ninth Judicial

Circuit, Greeting:
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Because in the record and proceedings, as also in the

rendition of the judgment and order denying motion for

a new trial in the above-entitled cause and action, which

is in the said Circuit Court before you or some of you,

between the United States of America, plaintiff, and

C, C. McCoy, David W. Small, William O'Donnell, and

Thomas Mosgrove, defendants, a manifest error hath hap-

pened, to the great damage of the United States of Amer-

ica, plaintiff, as by its complaint appears, we being will-

ing that error, if any hath been, should be duly corrected

and full and speedy justice done to the parties aforesaid

in this behalf, do command you, if judgment be therein

given and said order therein made, that then under your

seal distinctly and openly you send the record and pro-

ceedings aforesaid, with all things concerning the same,

to the United States Circuit Court of Appeals for the

Ninth Circuit, together with this writ, that you have the

same at the city of San Francisco, in the State of Cali-

fornia, within thirty days from the 10th day of May, 1901,

in the said Circuit Court of Appeals to be then and there

held, that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error what of

right and according to the laws and customs of the

United States should be done.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the United States, this 11th day of May,

in the year of our Lord one thousand nine hundred and
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one, and of the independence <>f the United States the one

hundred and twenty-fifth.

|
Seal] A. REEVES AYRES,

clerk of the Circuit Court of the United States for the

District of Washington.

By R. M. Hopkins,

Deputy Clerk.

This writ hereby allowed this 11th day of May, 1901.

C, H. HANFORD,

United States District Judge, Presiding in said Circuit

Court

Due and full service of the foregoing writ of error

acknowledged this 31th day of May, 1901.

W. T. DOVELL,

Attorney for Defendants.

[Endorsed]: Filed May 11, 1901. A. Reeves Ayres,

Clerk. By R. M. Hopkins, Deputy.
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In the United Mates Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

No. l.'iT

vs.

C. O, McCOY et al.,

Defendants.

I Citation.

The President of the United States, Greeting, to C. C.

McCoy, David W. Small, William ' O'Donnell, and

Thomas Mosgrove

:

You are hereby cited and admonished to be and appear

at a session of the United States Circuit Court of Appeals

for the Ninth Circuit to be holden at the City of San Fran-

cisco, in said Circuit, within thirty days from the 10th

day of May, 1901, pursuant to a writ of error filed in the

clerk's office of the Circuit Court of the United States

for the District of Washington, Southern Division, where-

in the United States of America is plaintiff in error and

you are the defendants in error, to show cause, if any

there be, why the judgment rendered in favor of the

plaintiff in error for the sum of five dollars and costs on

the 11th day of May, 1901, as in the said writ of error
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mentioned, should Dot be corrected and why speedy jus-

rice 1 should not be done to the parties in that behalf.

Witness, the Honorable MELVILLE \Y. FULLEK,

Chief Justice of the United States, this 11th day of May,

in the year of our Lord one thousand nine hundred and

one, and of the independence of the United States of

America the one hundred and twenty-fifth.

[Seal] C. EL HANFORD,
United States District Judge, Presiding in said Circuit

Court.

Due and full service of the above citation in behalf of

appellees acknowledged this 11th day of May, 1901.

\Y. T. DOVELL,

Attorney for Appellees and Defendants.

[Endorsed]: Filed May 11,1901. A. Reeves Ayres,

Clerk. By R. M. Hopkins, Deputy.

/// the United States Circuit Court for the District of }\'ash-

ington, Southern Division.

UNITED STATES OF AMERICA.

riaintiff,

vs.
No. 137.

<\ <\ McCOYetal.,

Defendants

Plaintiff's Proposed Bill of Exceptions.

This cause coming on regularly for hearing and trial

«'n the 9th day of May, 1901, at ten o'clock A. M., and a
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jury being duly impaneled and sworn to try said cause,

an adjournment was taken until two o'clock of said, day,

at which time the plaintiff made a motion and affidavit

for a continuance in words as follows:

"In the United /States Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

vs.
No. 137.

O. C. McOOY et al.,

Defendants.

Motion.

Comes now the plaintiff by Edward E. Cushman, As-

sistant United States Attorney, and moves the Court that

the above-entitled cause and the trial thereof be con-

tinued over the present term, on the ground of the ab-

sence of material evidence and the witness T. J. Ford of

San Francisco, California, a material witness upon the

trial of the above-entitled cause, and in support of said

motion refers to the records and files in this cause and his,

the said Edward E. Cushman's, affidavit, herewith filed,

and the files and record of this cause on appeal to the

Circuit Court of Appeals for the Ninth Circuit, hereto-

fore made herein, and the opinion rendered upon said

appeal.

EDWARD E. CUSHMAN,

i
Assistant United States Attorney."
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In the (nihil Slates Circuit Court for tlie District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

\ No. 137

vs.
(

C. C. McOOYetal.,

Defendants.

Affidavit of Edward E. Cushman.

United. States of America, [I

District of Washington.
J'

Edward E. Cushman, being tirst duly sworn, upon oath

deposes and says: That he is the attorney for the plain-

tiff and Assistant United States Attorney for the Dis-

trict of Washington; that he cannot proceed at this time

to the trial of the above-entitled cause, on account of

the absence of material evidence and the absence of the

witness by the name of T. J. Ford residing at San Fran-

cisco, California, upon whom he, affiant, depends for such

material evidence; that upon the former trial of this

cause and upon the decision of the appeal taken from

the judgment of nonsuit at that time, it was ruled, and

decided both in this court and in the Court of Appeals

that in order to make out a prima facie case in such ac-

tion as this it was necessary to show, in addition to the
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certified transcripts from the office of the auditor of the

Postoffice Department and other record evidence in the

Postoffice Department, by parol or other evidence a

breach of the contract by the defendant, C. O. McCoy to

carry mail and deliver the same in the city of San Fran-

cisco, as pleaded in the amended complaint in this action;

that the only witness of whom affiant has or had any

knowledge that could testify to this matter was the

above-named T. J. Ford of San Francisco, who is now

and was at the time of alleged breach of the contract

herein sued on, to wit, on May 8th, 1893, Superintendent

of Mails in the city of San Francisco; that as such it

was his duty and he did superintend the receipt and de-

livery at the Postoffice in San Francisco by the defend-

ant C. C. McCoy of all mails coming into the city of San

Francisco, and likewise superintended and oversaw and

had knowledge of the delivery to the said C. C. McCoy of

all outgoing mails at the Postoffice in San Francisco; and

that the said T. J. Ford would if present at the trial of

this cause, testify that the said defendant, C. C, McCoy,

his agents and servants, in the city of San Francisco,

California, on the 8th day of May, 1898, absolutely and

wholly abandoned his performance of the contract in that

city to carry and transmit the United States mails from

the various stations in that city to the postoffice, and

from the postoffice to such various stations, during the

term of said contract as set up in the said amended com-

plaint, from the 1st day of July, 1890, to the last day of

June, 1894; that upon said eighth day of May, and ever

after that date, the said defendant, C. C. McCoy, his
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agents and servants, wholly failed, neglected, and refused

to carry, deliver or transmit from or to said postoffice

and said stations in said city of San Francisco any of the

United States mails, as he had contracted and agreed to

do, or offer or attempt so to do.

Affiant further states that, due diligence has been used

to procure such evidence and the presence of said witness

upon this trial; that on the 29th day of April, 1901, affiant

filed herein a praecipe for subpoena for such witness,

which is among the files in this case, and to which affiant

refers; that affiant is informed and believes that said

subpoena was immediately issued upon the filing of said

praecipe and delivered to the United States marshal of

this District for service returnable May 9, 1901, that

affiant has this day, when this cause was called for trial

and the absence of said witness ascertained, wired the

postmaster at San Francisco and the United States Mar-

shal at Seattle to ascertain whether said witness had

been subpoenaed, if so when, and whether he was on his

way to attend upon this Court as a witness in this case;

that affiant is unable the cause of the absence of said

witness, having received no answer to either of said tele

grams at this the hour of two o'clock P. M.; that if said

cause is continued for a later day in this term, or over

tins term, the attendance of said witness will be secured

and no delay interposed in the trial of said cause on ac-

count of the absence of said witness.

EDWARD E. OUSHMAN.
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Subscribed and sworn to before me this 9th day or May,

1901.

[Seal] A. REEVES AYRES,

I

•

Olerk.

By H. B. Strong,

Deputy C'erk United States Circuit Court.

The Court in denying said motion said: "It is a good

deal of a question in my mind whether the Government

is entitled to have a fair trial on the issue as to the

abandonment of the contract. I set the case down for

trial because I was asked to by the assistant attorney

for the United States, and no opposition was made to it.

The mandate from the Circuit Court of Appeals does

not award a new trial. The court sustained the judg-

ment of this court as to the main issue in the case but

held that the Court erred in granting a nonsuit, because

there was evidence enough in the case on the trial to

warrant a recovery on the part of the United States in

the sum of five dollars. That is the opinion of the Court,

and the mandate simply reverses the judgment and re-

mands the cause here for further proceedings in accord-

ance with that opinion. It is not remanded here with a

mandate to award a new trial. Now, there is another

reason why this application for a continuance is not

sufficient. There is no showing of proper diligence under

the statute. This witness could not be required to attend

this Court if a subpoena was served on him. No steps ap-

pear to have been taken to obtain his deposition, which

would be the only process of the Court that could be en-
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forced to obtain his evidence. Section 870 expressly pro-

vides i hat in civil cases witnesses living out of the district

in which the Court is held and a greater distance than one

hundred miles from the place of holding the same cannot

be compelled to attend. The motion for a continuance is

denied."

To which ruling of the Court the plaintiff duly ex-

cept eel and its exception was allowed.

Whereupon, plaintiff opened its case, and there was

offered and admitted in evidence a transcript from the

Postoffice Department, which transcript and the certifi-

cates attached thereto, and the portions thereof admitted

in evidence, were as follows:

CERTIFICATE TO ACCOUNT FOE AMOUNT OF AC-

TUAL DAMAGE.

Treasury Department.

Office of the Auditor for the Postoffice Department,

June 1, 1895.

I, Ceo. A. Howard, Auditor of the Postoffice Depart-

ment, do hereby certify the annexed to be a true and

(direct statement from the records of this office, of the

account, for amount of actual damage to the United

States, of C. O. McCoy, failing contractor, on Route No.

76,475, in the State of California, pertaining to his ac-

counts in the office of the auditor for the Postoffice De-

partment.

In testimony whereof, I have hereunto signed my name

and caused to be affixed niv seal of office at the city of
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Washington, District of Columbia^ this first day of June,

in the year of our Lord, one thousand eight hundred and

ninety-five.

[Seal] GEO. A. HOWARD,
Auditor for the Postoffice Department.

Statement of Account for Amount of Actual Damage.

Dr. 0. C. McCoy (Cal.) Failing Contractor, inaccount with the United States, Cr.

Route Route
76,475 To amount paid J. M. 76,475 By transportation from

Gorman, for temporary April 1, to August 13,
service, from May 5, to 1893 $2,845 65
August 13, 1883 $1,827 77 By balance 5.772 99

" To amount of fine , 3d
quarter, 1893 5 00

" To difference between
his contract at $7,700.00
and the con tract of Max
Popper, at $12,000.00 per
annum, from August
14, 1893, to June 30, 1894, 3,785 87

$3,618 64 $8,618 64

To balance $5,772 99

Treasury Department,

Office of the Auditor of the Treasury,

For the Postoffice Department,

Washington, D. C, June 1, 1895,

GEO. A. HOWARD, Auditor.

[Endorsed]: Statement of Actual Damage Account.

Failing Contractor, Route 76,475, State of California.

Name, C. C. McCoy, Walla Walla, Washington. ^Sureties

on Contract, W. O'Donnell, D. W. Small, T. Mosgrove,

Walla Walla, Washington. Bond, $30,000, Actual dam-

age .$5,772.99.

[Endorsed]: 137. C. C. Plf's Ex. "B." Nov. 15, 1®99.

Filed April 2, 1899, In the U. S. Circuit Court. A. Reeves

Ayres, Clerk. By H. B. Strong, Deputy. No. 599. U. S.

Circuit Court of Appeals, for the Ninth Circuit. Defend-

ants' Exhibit "B." Received March 26, 1900. F. D.

Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.
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Plaintiffs' Exhibit "A."

CERTIFICATE TO EVIDENCE OF DEMAND.

Treasury Department.

Office of the Auditor for the Postoffice Department,

I, Geo. A. Howard, Auditor for the Postoffice De-

partment, do hereby certify the annexed to be a true and

correct copy of the original certificate, now on file in this

office, of Wni. O. Fallon, Postmaster at Walla Walla, in

the State of Washington, pertaining to the accounts of C.

< \ McCoy, Failing Contractor on Route No. 76,475, in the

State of California, in the office of the auditor for the

Postoffice Department.

In testimony whereof I have hereunto signed my name,

and caused to be affixed my seal of office, at the city of

Washington, District of Columbia, this first day of June,

in the year of our Lord one thousand eight hundred and

ninety-five.

[Seal] GEO. A. HOWARD,
Auditor for the Postoffice Department.

Postoffice,

Walla Walla, Wash., March 30, 1S9<5.

1, Win. O. Fallon, Postmaster at Walla Walla, Wash-

ington, employed by the auditor of the Treasury for the

Postoffice Department for that purpose, hereby certify

that I made demand for payment of draft No. 5G28, for

^]0,000.00 «»ii 0. G McCoy failing contractor at Walla

Walla, Washington, by letter mailed on the 1st day of

March, L896, addressed to the said failing contractor at
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Walla Walla, Washington, his last usual place of abode,

that a sufficient time has elapsed in the ordinary course of

mail for said letter to have reached its destination and a

reply to have been received; and that payment of said

draft, in whole or in part, has not been received within

the time designated in my instructions from the auditor

of the Treasury for the Postofflce Department, to wit,

thirty days.

I further certify that I made demand for payment of

said draft upon D. W. Small and WT
. O'Donnell, the sure-

ties of said failing contractor, by letter mailed on the 1st

day of March, 1895, addressed to them at Walla Walla,

Washington, payment of draft refused, see replies from C.

0. McCoy andW. O'Donnell, no response from D.W. Small,

their last usual place of abode; that a sufficient time

has elapsed in the ordinary course of mail for said letters

to have reached their destination and replies to have been

received; and that payment of said draft, or any part of

it, has not been received within the time designated in

my said instructions from the auditor of the treasury for

the Postoffice Department.

WM. O. FALLON,

Postmaster.

[Endorsed]: Filed April 2, 1899, in the United States

Circuit Court. A. Reeves Ayres, Clerk. By H. B. Strong,

Deputy.
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CERTIFICATE TO ACCOUNT FOR AMOUNT OF
BOND.

Treasury Department.

Office of the Auditor for the Postoffice Department.

June 1, 1895.

I, Geo. A. Howard, Auditor for the Postoffice Depart-

ment, do hereby certify the annexed to be a true and cor-

rect statement from the records of this office, of the ac-

count, for amount of bond of C. 0. McCoy, failing contract-

or on Route No. 76,475, in the State of California, per-

taining to his accounts in the office of the Auditor for

the Postoffice Department.

In testimony whereof I have hereunto signed my name,

and caused to be affixed my seal of office, at the city of

Washington, District of Columbia, this first day of June,

in the year of our Lord one thousand eight hundred and

ninety-five.

[Seal] GEO. A. HOWARD,
Auditor for the Postoffice Department.

Postoffice Department,

Washington, D. C, February 7. 1899.

I certify that the annexed are true copies taken from

the tiles and records of this Department.

In testimony whereof I have hereto set my hand, and

caused the seal of the Postoffice Department to be affixed,

the day and year above written.

[Seal] A. EMORY SMITH,

Postmaster General.
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U. S.

ADVERTISEMENT OF SEPTEMBER 16, 1889.

Inviting Proposals for

COVERED REGULATION WAGON

MAIL, MESSENGER, TRANSFER, AND MAIL STA-

TION SERVICE

at

NEW ORLEANS, LA., OMAHA, NEBR., AND SAN
FRANCISCO, CAL.

From July 1, 1890, to June 30, 1891.

JOHN WANAMAKER,
Postmaster General.

[Cut of eagle here.]

Proposals received until 4 P. M. of December 14, 1899.

Decisions announced January 7, 1890. Con-

tracts to be returned to the Department,

duly executed, within thirty

days from date of ac-

ceptance.

PROPOSALS FOR COVERED REGULATION WTAG-

ON MAIL MESSENGER, TRANSFER, AND MAIL

STATION SERVICE.

Postoffice Department,

Washington, D. C, September 15, 1899.

Proposals will be received at the Contract Office of this

Department until 4 P. M. of December 14, 1889, for carry-
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ing the mails of the United States in the covered regula-

tion wagons prescribed by the Department, on the routes

herein specified in the States of Louisiana, Nebraska, and

California, being covered regulation wagon mail messen-

ger, transfer, and mail station service in the cities here-

inafter named, between the postoffices, the railroad, sta-

tions, the station offices, and the steamboat landings, be-

tween the several stations and landings and railroad

depots, and between the postoffices and railroad stations,

between the postoffices and station offices, and between

the postoffices and steamboat landings and railroad

depots, as prescribed herein, for the term below stated,

viz:

New Orleans, La.

Omaha, Nebr.

San Francisco, Cal.

From July 1, 1890, to June 30, 1894.

Decisions announced on or before January 7, 1800.

Contracts to be returned to the Department, duly exe-

cuted, within thirty days from date of acceptance of pro-

posals.

Also from postoffice to steamboat landing, 5,000 feet,

more or less, about six trips a week, and about three trips

;» week from steamboat landing to postoffice.

Bond required with bid, $10,000; check required with

bid, $205.

Bond required with bid, $0,000; check $150.

Bond required with bid, $30,000; check, $400.
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ROUTE No. 49101.

COVERED REGULATION WAGON MAIL MESSENGER SERVICE AT NEW
ORLEANS, LA.

Number of wagon trips required for the 'performance of the service from railroad

stations and steamboat landings lopostoffices.

Railroad Station or Steamboat Landing.
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U he
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Illinois Central Railroad
New Orleans and ISortheastern Railroad
Texas and Paciiic Railroad
Morgan's Louisiana and Texas Railroad
Louisville, New Orleans an l Texas Railroad
Louisville and Nashville Railroad
New Orleans and Gulf Railroad
New Orleans and Port Vincent wharf
New Orleans and Grand Jsle wharf
East Louisiana Railroad

Feet.

C.fiCO

5,280
5,170
4,057
3,950
756

8,976
6,725
875

5,280

\Min».

14 30
14 25
14 25
14 20
20 25
20 10
6 80
2 "0

2 10
7 25

* Two trips a week.

ROUTE No. 49101—Continued.
Number of toagon trips required for the performance of the service from postoffice

to railroad stations and steamboat landings.

Railroad Station or Steamboat Landing.
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Illinois Central Railroad
New Orleans and Northeastern Railroad
Texas and Pacific Railroad
Morgan's Louisiana and Texas Railroad
Louisville, New Orleans and Texas Railroad
Louisville and Nashville Railroad
New Orleans and Gulf Railroad
New Orleans and Port \incent wharf
New Orleans and Grand Isle Railroad
East Louisiana Railroad

Feet.

6,600
5,280
5,170
4,057

3,950
756

8,976
6,725
875

5,280

Min.

30
25
25
20
25
10
30
30
10
25

Two trips a week.

Also from postoffice to steamboat landing, 5,000 feet, more or less,

about six trips a week, and about three trips a week from steamboat land-
ing to postoffice.

NOTK-The probable additional service includes the carryingof themails between
the postoffice and the New Orleans and Grand Isle Railroad, seven trips a week.
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ROUTE No. 49101—Continued.
TBANbFSR BKBVICB AT HKW OBLEANB, LA.

Number of wayou (rips required to perforin the transfer service.

From—

Morgan's Louisiana and
Texas Railroad

Morgan's Louisiana and
Texas Railroad

Morgan's Louisiana and
Texas Ra'lroad

Morgan's Louisiana and
Texas Railroad

Morgan's Louisiana and
Texas Railroad

Illinois Central Railroad..

Louisville and Nashville
Railroad

Louisville and Nashville
Railroad

Louisville and Nashville
Railroad

Louisville, New Orleans
and Texas Railroad.

To-
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00 £

S
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5
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1
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Louisville and Nashville
Railroad

Illinois Centra; Railroad .

Louisville, New Orleans
and Texas Railroad

New Orleans and North-
eastern Railroad

Texas and Pacific Rail-
road

Morgan's Louisiana and
Texas Railroad

Morgan's Louisiana and
Texas Railroad

Texas and Pacific Rail-
road

Louisville, New Orleans
and Texas Railroad

Louisville and Nashville
Railroad

Feet.

2,000

8.000

6,888

2,103

,7,926

8,000

2,000

5,926

4,888

4,888

Min*.

15

30

25

10

30

30

15

30

20

20

ROUTE No. 49101—Continued.
MAIL STATION SERVICE AT NEW ORLEANS, LA.*

Number of wagon trips required for tlie performance of service between tlie post-

office and mail stations.

;A o.

00
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3
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a
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a fl
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• None now required.

Bond required with bid, $10,000; check required with bid, $205.
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ROUTE NO. 57362.

COVERED REGULATION WAGON MAIL MESSENGER SERVICE AT OMAHA, NEB.

Number of wagon trips required for the performance of the service from railroad

stations and steamboat landings to posioffice.
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Feet, lilins.

5,215
5,215

12
6

12
6

84 |
20

Burlington and Missouri River Railroad ... 42 I 21)

Chicago, Minneapolis, St. Paul and Omaha Railroad.. 2,492 5 5 35 20

2,492 3 3 21 i.0

Number of wagon trips required for the performance of the service from posloff.ce

to railroad stations and steamboat landings.

Railroad Station or Steamboat Landing.
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Union Pacific Railroad
Burlington and Missouri River Railroad
Chicago, Minneapolis, St. Paul and Omaha Railroad.
Missouri Pacific Railroad

Feet.

5,215
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2,492

2,492
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TRAN8FER SERVICE AT OMAHA, NEBR.

Number of wagon trips required to perform transfer service.
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Chi. Min., St. Paul and
Omaha R. R. and Mo.
Pacific R. R.

Feet. I

7,707 5 5 35
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30
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MAIL STATION SERVICE AT OMAHA, NEBR.*

Number of wagon tiips required for the performance of service beticeen the po$t-

office and mail stations.
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* None now required.

Bond required with bid, $6,000; check, $150.

ROUTE No. 76475.

COVERED REGULATION WAGON MAIL MESSENGER SERVICE AT SAN
FRANCISCO, CALIFORNIA.

Number of wagon trips required for the performance of the service from railroad

stations or steamboat landings to postoffi.ee.

Railroad 8 t a t i o n or

Steamboat Landing

a
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TRIPS.

WEEK-
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3 3 3
17 17 17

3 3 3
4 4 4

3 3 3
1 1 1

1 1 1

Roils.

Alameda Ferry 175
Oakland Ferry 1»7

Saucelito Ferry 166

Tiburon Ferry 166

Southern r acific R. R 545
Washington St. wharf 166
Mission St. wharf 185

Pacific Coast Steamship
Co.'s wharf, Eureka
Mails

Pacific Coast Steamship
Co.'s wharf, B. C. Mails.

Pacific Mail Bteamship
Co.'s wharf, Panama
Mails

Pacific Mail Steamship
Co.'s wharf, Japan and
China Mails

Oceanic Steamship Co.'s
wharf, Australian Mails

Oceanic Steamship Co.'s
wharf, Hawaiian Mails

Mission St. wharf, Tahiti
Mails

160

160

i 424

186

Wins.
12
12

12
12
30
12
15

1 1

19

111

18

6 times each month.

2 times each month.

3 times each month.

*1 time each month.

1 time each month.

1 time each month.

* Now performed by Oceanic Steamship Co.
Notk.—One Hinall and two largo wagons are necessary to properly perform the ser-

vice herein specified.
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ROUTE No. 76475—Continued.

MAIL MESSENGER SERVICE AT SAN FRANCISCO, CAL.

Number of ivagon trips required for the performance of the service from postqfice

to railroad stations and steamboat landings.

TRIPS.

Railroad Station or

Steamboat Landing

73
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Alameda Ferry
Oakland Ferry
Saucelito Ferry
Tiburon Ferry
Southern racific R. R.
Washington St. wharf.
Mission St. wharf
Pacific Coast Steamship
Co.'s wharf, Eureka
Mails

Pacific Coast Steamship
Co.'s wharf, B. C. Mails.

Pacific Mail Steamship
Co.'s wharf, fanama
Mails

Pacific Mail Steamship
Co.'s wharf, Japan and
China Mails

Oceanic Steamship Co.'s
wharf, Australian Mis

Oceanic Steamship Co.'s
wharf, Hawaiian Mails

Mission St. wharf, Tahiti
Mails

Rods.
175
167

166
166
545
166
is:.

160

160

424

424

205

185

3Iiii8.
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12
12
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1
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1

19
114
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25
20

6 times each month.

2 times each month.

3 times each month.

1 time each month.

1 time each month.

'Now performed by Oceanic Steamship Co.

TRANSFER SERVICE AT SAN FRANCISCO, CAL.
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This serTice is not rendered at present, there being no necessity for it.
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ROUTE No. 76475—Continued.
MAIL STATION SKKVICK AT SAN FRANCISCO, CAL.

Vumber of wagon tript required for the performance of the service between

postoffice and mail stations.

<6
TRIPS.

Between Main Postoffice o
and Branch Offices, WEFK
and between Branch
Offices and Depots or B

DAILY.
LY

Steamboat Landings. •*
«S

•
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09
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To and re-
£ a a

o « "O a "0 s as

From—
turn. ft « 2

00 H £ H oq
o
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1 Rods. Mvis.
Main P. 0... Station A... 470 18 1 5 5 6 5 6 5 31

Do ..Station B... 560 20 1 5 5 5 5 5 5 81

Do ..Station C... 920 35 1 5 5 5 5 5 5 31

Do ..Station D... 170 12 1 7 7 7 7 ' 7 43

Note.—No. 3 wagons are necessary to perform the service between the main office

and stations.

Bond required with bid, $30,000 ; check, $-100.

.INSTRUCTIONS TO BIDDERS.

1. The foregoing schedules show the service required

September 1, 1889, as near as can be stated. Bidders

must inform themselves of the amount and character of

the service that will be required during the next contract

term.

2. The contractors under this advertisement will be

n quired to perform, without additional compensation,

any and all new or additional service that may be ordered

from July 1, 18!)0, or at any t i ni«* thereafter during the

contract term, whether between posroffices or mail sta-

tions and railway or steamboat landings, or between rail-

way stations and mail stations or steamboat landings,

or between postoffices and mail stations (including mail

stations, railway stations, and steamboat landings), now

established or that may hereafter be established, whether
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caused by changes in stations now established or by the

creation of new stations, landings, or offices within said

city, or any alteration of route rendered necessary by

change in the site of postoffices or depots, or from any

other cause. Bids must be made with this distinct un-

derstanding, and must name the amount per annum for

the whole service, and not by the trip.

3. There will be no diminution of compensation for

partial discontinuance of service, or increase of compensa-

tion for new, additional, or changed service that may be

ordered during the contract term; but the Postmaster

General may discontinue the entire service on any route

whenever the public interest, in his judgment, shall re-

quire such discontinuance, he allowing, as full indemnity

to the contractor, one month's extra pay.

4. The Postmaster General may annul a contract for re-

peated failures; for violating the postal laws; for disobey-

ing the instructions of the Postoffice Department for

refusing to discharge a driver or any other person having

charge of the mail when required by the Department; for

transmitting commercial intelligence or matter which

should go by mail contrary to the stipulations herein, or

for transporting persons so engaged; whenever the con-

tractor shall become a postmaster, assistant postmaster,

or member of Congress, and whenever, in the opinion of

the Postmaster General, the service cannot be safely con-

tinued or the laws maintained on the route. Fines will

bo imposed for neglect of duty.

5. The Postmaster General may, in his discretion, con-

tinue in force, beyond its express terms for a period not
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exceeding six months, any contract made under this ad-

vertisement until a new contract with the same or other

contractors shall be made.

(I. The distances given arc believed to be substantially

correct, but no additional pay will be allowed should

they be greater than herein stated. Bidders must inform

themselves as to the distances, the running time, the

weight of the mails, the condition of hills, streets, toll-

bridges, ferries, and obstructions of all kinds whereby ex-

pense may be incurred, and as to the probable increase,

additional service, or changes likely to be rendered nec-

essary. Claims for additional pay based on such grounds,

or for alleged mistakes or misapprehension as to the ser-

vice required, or for bridges destroyed or ferries discon-

tinued, cannot be considered.

7. Foreign mails in transit across the territory of the

United States shall, within the meaning of this advertise-

ment, be deemed and taken to be mails of the United

States.

S. The transfer service shall include the conveyance

of all cases of postoffice supplies arriving for transit

through the city.

!). Contractors will be required to convey on the

driver's seat of each wagon, whenever necessary, one rail-

way postoffice clerk, a substitute, or a messenger.

10. Drivers must be over sixteen years of age, oi good

moral character, and able to read and write the English

language. Tiny must take the oath prescril^J by law,

and must wear the prescribed cap or hat.

11. All service shall he performed in regulation

wagons, unless otherwise mentioned in statement of
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route. Full particulars as to style and construction of

wagons required may be obtained on application to the

Second Assistant Postmaster General, Washington, D.

0. Wagons constructed according to the style adopted

by the Postofhce Department, of a size about midway be-

tween the large two-horse and the large one-horse wagon,

preserving the plan of the former, will be permitted, but

for these at least two horses shall be used. The wagons

shall be kept painted and varnished in a thorough man-

ner, and ornamented according to specifications. They

must also be frequently washed and kept clean and in

good condition. New wagons are not required by the

specifications, but only wagons of the prescribed pattern,

in first-class condition, and to be as substantially con-

structed as new wagons. First-class horses shall be used.

12. When mails are delayed in arrival, wagons must

be kept at the depots or landings until the arrival of such

mails, and the same be conveyed to the postoffice without

detention. Except in cases of accident, wagons contain-

ing mails must not be opened, or the mails therein con-

tained changed while in transit. The mails must be car-

ried inside of the wagons, and not on the outside or on

the seat with the driver, and in no case shall any person

be allowed to ride inside of the wagon containing mail.

13. The equipment of the contractor shall be subject

to monthly inspections, and the refusal or failure of any

contractor to keep his wagons, horses, and harness in good

order and appearance, or to furnish proper drivers, so as

to perform the service in a style creditable to the De-

partment, shall be sufficient cause for the annulment of

his contract and the reletting of the service at his expense.
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II. Specifications for cap and hat: Oap—To be of all-

wool blue flannel of good quality, three and one-fourth

<:*.{) inches high, solid leather fronts one and three-fourths

(If) inches deep, with one (1) small regulation P. O. 1).

button on each side, ;i silver wreathe in front inclosing

the words "U. S. Mail," and to have one oiled-linen cover.

Hat—From June It; to September 15 of each year, in lieu

of the cap, a straw hat with rim not to exceed three and

one-half (',]},) inches in width and a crown not to exceed

four (4) inches in height may be worn. A silver wreath

inclosing the words "U. S. .Mail" shall be placed on the

front of the hat.

1.1. The wagons, horses, harness, and drivers are to be

at all times subject to the approval and control of I lie

postmaster; and the mails are to be taken from and de-

livered into the postoffiees, mail stations, steamboats, and

cars at such points, and at such hours, under his direction,

approved by the Postmaster General, as will secure

proper dispatches and connections, and at the contractor's

expense for tolls and ferriage.

16. The number of wagons required must be sufficient,

in the opinion of the postmaster, for the prompt and

proper performance of the service.

17. The contractor will be required to provide and

keep on hand a sufficient number of extra wagons to take

the place of those which may be temporarily disabled, de-

layed, waiting for trains, or withdrawn from service for

repairs, or required by the increase of service, so that the

service shall always be promptly performed in regulation

wagons.
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18. Every proposal must be accompanied by a bond

with two or more sureties approved by a postmaster, and

in cases where the amount of the bond exceeds five thou-

sand dollars ($5,000) by a postmaster of the first, second,

or third class. Bids for service, the pay of which at the

time of the advertisement exceeds five thousand dollars

($5,000), must be accompanied by a certified check or

draft, payable to the order of the Postmaster General, on

some solvent national bank, of not less than 5 per centum

on the amount of the annual pay on such route, and in

case of new or modified service, not less than 5 per centum

of the amount of the bond accompanying the bid if the

amount of said bond exceeds five thousand dollars ($5,000).

19. Sureties on the bond of a bidder must take an oath

before an officer qualified to administer oaths that they

are the owners of real estate worth, in the aggregate, a

sum double the amount of said bond, over and above all

debts due and owing by them, and all judgments, mort-

gages, and executions against them, after allowing all ex-

emptions of every character whatever. A married woman

will not be accepted as a surety, either on the bond of a

bidder or upon a contract. Accompanying the bond of a

bidder, and as a part thereof, shall be a statement of the

sureties, under oath, showing the amount of real estate

owned by them, brief descriptions thereof, and its prob-

able value, where it is situated, and in what county and

State the record-evidence of their titles exists. Any sur-

ety who swears falsely to this statement is deemed by the

law guilty of perjury, and is punishable as is prescribed by

law for that crime.
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20. All clunks deposited with bids will be held until

contracts are executed, and the service commenced, to

the satisfaction of the Post muster General, by the accept-

ed bidder. Checks indorsed payable to their order will

then be returned by mail to the bidders at the addresses

stated in their proposals, unless otherwise requested by

bidders.

21. There should be but one route bid for in a proposal.

Consolidation or combination bids ("proposing- one sum

for two or more routes") cannot be considered.

22. Bidders are cautioned to forward their proposals

in time to reach the Department, or to file them, by the

day and hour named in this advertisement, as bids re-

ceived after that time will not be considered. If sent by

mail or express, ample time should be allowed for their

transit, as they cannot be deemed to be received at the

Department until actually delivered at the contract office;

neither can bids be considered which are without the

bond, oath, or certificate required by section 245, act of

dune 2l\, 1874, and section 240, act of August 11, 1870. No

withdrawal of a bid will be allowed unless the with-

drawal is received twenty-four hours previous to the time

fixed for opening the proposals.

23. No bidder for carrying the mail shall be released

from his obligation under his bid or proposal, notwith-

standing an award made to a lower bidder, until a con-

tract for the designated service shall have been duly exe-

cuted by such lower bidder and his sureties, and accepted,

t he service entered upon by t he contractor to the satisfac-

tion of the Postmaster General.



vs. C. C. McCoy et al. 71

24. No contract for carrying the mail shall be made

with any person who has entered, or proposed to enter,

into any combination to prevent the making of any bid

for carrying the mail, or who has made any agreement, or

given or performed, or promised to give or perform, any

consideration whatever to induce any other person not to

bid for any such contract.

25. In case of failure of the accepted bidder to execute

a contract within the prescribed time, or of the abandon-

ment of service during the contract term, the service will

be relet at the expense of the failing bidder or contractor,

and any accepted bidder who shall wrongfully refuse or

fail to enter into contract in due form, and to perform the

service described in his proposal, may be deemed guilty

of a misdemeanor, and on conviction thereof be fined and

imprisoned therefor.

26. The Postmaster General reserves the right to sus-

pend the award of contract on any route for a period not

exceeding thirty days after the date fixed in this adver-

tisement, with a corresponding allowance of time for the

execution of contract, and to reject all bids on any route

whenever in his judgment the interests of the service re-

quire it; and also to disregard the bids of failing contract-

ors and bidders.

27. Postmasters are cautioned, under penalty of re-

moval, not to approve the bond of any bidder before the

proposal is completed and the bond is signed by the bid-

der and his sureties, and not until entirely satisfied of the

sufficiency of the sureties. They are also cautioned not to

divulge to any one the amount of any proposal certified
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by them. Doing so will be sufficient cause for their ro-

inoval.

28. No postmaster, assistant postmaster, or clerk em-

ployed in any postoffice shall be a contractor, or con-

cerned in a contract for carrying the mail.

29. Bidders are requested to use the printed forms of

proposals furnished by the Department, which may be ob-

tained at the post office on each route herein advertised,

and to apply at that office for information in regard to the

service and its requirements.

30. Proposals should be sealed, superscribed "Pro-

posals for Covered Regulation Wagon Mail Messenger

Transfer, and Mail Station Service, City of ,"

and addressed to the Second Assistant Postmaster Gen-

eral, Postoffice Department, Washington, D. C.

JOHN WANAMAKER,
Postmaster General.

PROPOSAL.

Proposals altered by erasures or interlineations of the

route, the service, the yearly pay, or the name of

the bidder, will not be considered.

Proposal opened, December 18, 1889.

The undersigned, C. C. McCoy, whose postoffice address

is Walla Walla, County of Walla Walla, Territory of

Washington, proposes to carry the mails of the United

States, subject to all the requirements contained in the

advertisement of the Postmaster General, dated Septem-

ber Hi, 1889, being the advertisement inviting proposals

for the Covered Regulation Wagon Mail Messenger, Trans-
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fer, and Mail Station Service, from July 1, 1890, to June

30, 1894, on Route No. 76,475, between the postoffice at

San Francisco, California, the railroad stations, mail sta-

tions and steamboat landings, and also between the sev-

eral railroad stations and steamboat landings and mail

stations, under the advertisement of the Postmaster Gen-

eral, dated September 15, 1888, in the covered regulation

wagons prescribed by the Department, for the sum of

seven thousand seven hundred dollars ($7,700.00) per an-

num; and if this proposal is accepted I will enter into con-

tract, with sureties to be approved by the Postmaster

General, within thirty days from the date of acceptance.

This proposal is made after due inquiry into, and with

full knowledge of, all particulars in reference to the ser-

vice; and, also, after careful examination of the condi-

tions attached to the advertisement, and with the intent

to be governed thereby.

Dated November 9, 1889.

C. O. McCOY, Bidder.

Bidder.

Oath required by Section 245 of an act of Congress ap-

proved June 23, 1874, to be affixed to each bid for

carrying the mail, and to be taken before an

officer qualified to administer oaths.

I, C. C. McCoy, of Walla Walla, bidder for carrying the

mail on the Covered Regulation Wagon Mail Messenger,

Transfer, and Mail Station Route No. 76,475, between the

postoffice at San Francisco, California, and the railroad

stations, mail stations, and steamboat landings, and also
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he! ween the railroad stations, mail stations, and steam-

boat landings, as above, do swear that I have the ability,

pecuniarily, to fulfill my obligation as such bidder; that

the bid is made iu good faith, and with the intention to

enter into contract and perform the service in,case said

bid shall be accepted. 0. C. McOOY, Bidder.

Sworn to and subscribed to before me, a Notary Public

for the county of Walla Walla, W. T., this ninth day of

November, A. D. 1889, and in testimony thereof I here

unto subscribe my name and affix my official seal the day

and year aforesaid.

|
Seal

|

MAKIOX I>. EGBERT,

Notary Public.

.Vote.—When the oath is taken before a justice of the

peace, or any other officer not using a seal, except a Judge

of a United States Court, the certificate of the clerk of a

court of record must be added, under his seal of office,

that the person who administered the oath is duly quali-

fied as such officer.

Bids must be accompanied by a certified check, or draft,

on some solvent National Bank, payable to the order of

the Postmaster General, when the bond required with bid

exceeds $6,000 per annum. The amount of such certified

check or draft is stated under the respective routes.

The proposal must be signed by the bidder or each of

i be bidders, and the date <>f signing affixed.

Direct to the "Second Assistant Postmaster General,

Postoffice Department, Washington, D. 0.," marked

"Proposal for Covered Regulation Wagon Mail Messen-

ger, Transfer, and .Mail Station Service, City of ."
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BOND.

Directions—Insert the names of the principal and sure-

ties in full in the body of the bond; also the date. The

signatures to the bond should be witnessed, and the cer-

tificate on the inside should be signed by a justice of the

peace, adding his official title, or, if signed by a notary

public, he should affix his seal.

Know all men by these presents, that Christopher C.

McCoy of Walla Walla, in the territory of Washing-ton,

principal, and David W. Small and William O'Donnell,

of Walla Walla, in the territory of Washington, as sure-

ties, are held and firmly bound unto the United States of

America in the just and full sum of thirty thousand ($30,-

000.00) dollars, lawful money of the United States, to be

paid to the said United States of America or its duly ap-

pointed or authorized officer or officers; to the payment,

of which, well and truly to be made and done, we bind

ourselves, our heirs, executors, and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals, and dated this ninth day of No-

vember, 1889.

Whereas, by an act of Congress approved June 23, 1874,

entitled "An act making appropriations for the service of

the Postoffice Department for the fiscal year ending June

thirtieth, eighteen hundred and seventy-five, and for

other purposes," it is provided: "that every proposal for

carrying the mail shall be accompanied by the bond of the

bidder, with sureties approved by a postmaster," in pur-

suance whereof, and in compliance with the provisions of

said law, this bond is made and executed, subject to all



76 The United States <>f America

the i<tiiis, conditions, and remedies thereon, in the said

act provided and prescribed, to accompany the aforegoing

and annexed proposal of the said Christopher C. McCoy,

bidder.

Now, the condition of the said obligation is such, that

if the said Christopher C. McCoy, bidder, as aforesaid,

shall within such time after his bid is accepted as the

Postmaster General has prescribed in said advertisement

of Route No. 76,475, to wit, within thirty days from the

date of acceptance, enter into, and file in the Department,

a contract with the United States of America, with good

and sufficient sureties to be approved by the Postmaster

General, to perform the service proposed in his said bid,

and farther shall perform said service according to his

contract, then this obligation shall be void; otherwise, to

be in full force and obligation in law.

In witness whereof we have hereunto set our hands and

seals this 9th day of November, iss!).

[Bidder sign here.]

CHRISTOPHER C. McCOY. [Seal]

[Sureties sign here.]

DAVID W. SMALL. [Seal]

WILLIAM O'DONNELL. [Seal]

Witnesses: A. J. JONES,

M. I). EGBERT.

Note.—Any alteration, by erasure or interlineation, of

;i material pari of the aforegoing bond, will cause it to

be rejected, unless it appears by a note or memorandum,

i<d by the witnesses, that the alteration was made

before the bond was si^m'd and sealed.
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Wheu partners are parties to the bond, the partnership

name should not be used, 'but each partner should sign his

individual name.

A married woman will not be accepted as surety. Sure-

ties are liable during the whole of contract term.

INTERROGATORIES.

The following interrogatories are prescribed by the

Postmaster General, to be answered, under oath, by each

of the sureties in the foregoing bond, and no bid will be

considered in which these interrogatories are not fully

and satisfactorily answered.

1. What amount in value of real estate is owned by

you?

2. Of what description—town or city lots, improved or

unimproved, or farming land, cultivated or uncultivated?

3. Where is it situated, county and State?

4. In what county and State does record-evidence of

your title exist? (Answer fully on next page.)

Especial attention is called to the interrogatories to be

answered fully below. The value, description, location,

and place of record of real estate of each surety must be

stated as required by the interrogatories; "ditto," "do,"

or ditto marks cannot be accepted for a statement.

OATH OF SURETIES.

Territory of Washington, i

County of Walla Walla.
J

*

On this 9th day of November, 1880, personally appeared

before me David W. Small and William O'Donnell, sure-

ties in the foregoing bond, to me known to be the persons
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niicil States ef .\m> rica

aamed in said bond as sun tits, and who have executed

the same as such, who, being by me duly sworn, depose

and say, and each for himself deposes and says, he has

executed the within bond; that his place of residence is

correct ly stated therein ; t hat he is the owner of real estate

worth the sum hereinafter set against his name over and

above all debts due and owing by him, and all judgments,

mortgages, and executions against him after allowing all

exemptions of every character whatever, the total sum

thus assured amounting to ($00,000.00) sixty thousand dol-

lars, being double the amount of the aforegoing bond.

And in answer to the foregoing interrogatories, each of

the said sureties further deposes and says that the value,

description, and location of his real estate is as follows:

Names of

Sureties.

uoumy and County and StateV
"
1
E
e
s,a

£

te

Real

P-^figJ?
Kea

'

whereto" d l

where " Hecord-E^i-

D. W. Small. |.,0,(J00 Brick building
city property,
proved.

and
Inl-

Walla Walla,
W. T.

city and county,

Wm .O'Doiinell $30,000 Brick building
city property.
proved.

and
lm-

Walla Walla,
W. T.

city and county,

;
Sureties sign here.]

DAVID W. SMALL.

WILLIAM ()"l)()NNi:LL

Subscribed and sworn before me this 9th day of Novem-

ber, 1889.

MAKIOND. EGBERT,

Notary Public.
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Note.—When the above oath is taken before a justice of

the peace, or any other officer not using a seal, except a

Judge of a United States Court, the certificate of the clerk

of a court of record must be added, under his seal of office,

that the person who administered the oath is duly quali-

fied as such officer. If the oath is taken before a notary

public and his seal is affixed, the certificate of the clerk

of a court is not necessary.

CERTIFICATE OF POSTMASTER.

I, the undersigned, postmaster at Walla Walla, terri-

tory of Washington, after the exercise of due diligence to

inform myself of the pecuniary ability and responsibility

of the principal and his sureties in the aforegoing bond,

and of the real estate owned by them, respectively, do

hereby approve said bond, and certify that, in my belief,

the said sureties are sufficient—sufficient to insure the

payment of double the entire amount of the said bond;

and I do further certify that the said bond was duly signed

by Christopher C. McCoy, bidder, and David W. Small and

William O'Donnell, his sureties, before signing this cer-

tificate.

Dated, November 10, 1889.

DANIEL STEWART,

Postmaster.

Postmasters will observe that the improper approval

of the bond, or the certificate of the sufficiency of sureties

therein, exposes them not only to dismissal, but also to

fine or imprisonment. Sec. 781, Postal Laws and Regula-

tions, 1887. The approval of the sureties must be by a
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postmaster, and not by au assistant postmaster or other

substitute, either in his own name <>r in the aame of the

post master.

[Endorsed]: Covered Regulation Wagon Mail Messen-

ger, Transfer, and Mail Station Service. Route N
T,

>.

76,475. City of San Francisco. (Advertisemenl of Sep

tem<ber 15, 1888.) (July 1, L890, to June 30, 1894.) Pro-

posal of C. O. McCoy. $7,700 Check, $400.

CONTRACTOR'S BOND.

UN ITE I ) STA TES < ) F A ft I ERJCA.

Walla Walla, Walla Walla County, Washington.

Covered Regulation Wagon Mail Messenger, Transfer,

and Mail Station Service in the City of San Francisco,

Cal. No. 76,475; #7,700 per annum.

This article of contract, made the seventh day of Janu-

ary, eighteen hundred and ninety, between the United

States of America (acting in this behalf by the Postmaster

General) and C. C. McCoy, contractor, and William O'Don-

nell, Thomas Mosgrove, and D. W. Small, all of Walla

Walla, Washington, as his sureties:

Witnesseth, thai whereas C. 0. McCoy has been accept-

ed as contractor for transporting the mails on route No.

76,475, being the Covered Regulation Wagon Mail Mes-

senger, Transfer, and Mail Station Service at the city of

San Francisco, Cal., under an advertisemenl issued by

the Postmaster Genera] on the 16th day of September,

L889, for such service, and which advertisemenl is here-

with referred to and made by such reference a pari of this
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contract, and all new or additional service of said kinds

which may at any time during the term of this, contract

be required in said city, at seven thousand seven hundred

dollars per year, for and during the term beginning the

1st day of July, 1890, and ending June 30, 1894.

Now, therefore, the said contractor and his sureties do,

jointly and severally, undertake, covenant, and agree with

the United States of America, and do bind themselves

—

First.—To carry said mail, using therefor wagons of

the kind hereinafter described in sufficient number to

transport the whole of said mail, whatever may be its

size, weight, or increase during the term of this contract,

and within the time fixed in the pamphlet advertisement

of the Postmaster General dated September 10, 1889; and

to carry until said schedule is altered by the authority

of the Postmaster General dated September 16, 1889; and

so to carry according to such altered schedule; to carry

said mails in a safe and secure manner, free from wet and

other injury, in substantial one or two-horse wagons of

sufficient capacity for the entire mail; the wagons to be

employed in the performance of the service to be built

with closed bodies, paneled from bed or sill to the height

of an ordinary wagon-body; above to be built of plain

wood, panel set off with moulding, lined with canvas,

with curved roof; the rear shall open below by gate, to

drop to a level with the floor of the wagon, to fasten by

means of a catch when shut; above by door-hinges or

spring-hinges, so arranged that it shall shut tight against

the gate and lock. The double wagons in all cases, and

the single wagons whenever the proper performance of



82 The United Stairs Of Ann rim

the service requires it, shall have double doors in the side,

extending from the paneled frame of the body to the drip

of the r<>(.|; these doors shall be hung on spring-hinges;

the locks and hinges to be used on the doors of all wagons

shall be of the same make and pattern as is on exhibition

on the sample door in the office of the Second Assistant

Postmaster General, at Washington, 1>. C. On the front

shall be a seat for the driver, with foot-board, trimmed

and finished in leather. The wagons shall be kept paint-

ed and varnished in a thorough manner, and ornamented

according to specifications, and shall be frequently washed

and kept clean, and at all times be kept in good order and

appearance. The painting, as to colors, ornaments, and

design, both on running-gear and body, shall conform to

the painting and ornamenting shown in the colored draw-

ings on exhibition at the office of the Second Assistant

Postmaster General, at Washington, I). C. The bodies

of such wagons shall be made to conform to the litho-

graphic drawings of the side and rear (derations of both

single and double wagons hereto appended and made pari

of this contract, giving scale of dimensions. In case il

is desired to increase or decrease the size of said wagons,

such increase or decrease shall be made in exact propor-

tion as to heighl and l< Qgth, the Postmaster General re-

serving the right to vary, at any time, when in his judg-

ment the service may require it, the plan or form of

wagon to be used in the service.

Second.—To take the mail from, and deliver it into, the

postoflice, mail stations, and cars at Mich points, and at

such hours, under the directions of the Postmaster al San
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Francisco, Cal., approved by the Postmaster General, as

will secure dispatches and connections and facilitate dis-

tribution, and at the contractor's expense for tolls and

ferriage.

Third.—To furnish the number of regulation wagons

that, in the opinion of the Postmaster at San Francisco,

Cal., will be sufficient for the prompt and proper perform-

ance of the service, including extra wages to take the

place of those that may be temporarily unserviceable, de-

layed waiting for trains, or withdrawn from service for re-

pairs.

Fourth.—To be accountable and answerable in dam-

ages to the United States, or any person aggrieved, for the

faithful performance by the said contractor of all the du-

ties and obligations herein assumed, or which are now or

may hereafter be imposed upon him by law in this behalf;

and, further, to be so answerable and accountable in dam-

ages for the careful and faithful conduct of the person or

persons who may be employed by said contractor and to

whom the said contractor shall commit the care and trans-

portation of the mails, and for the faithful performance

of the duties which are or may be by law imposed upon

such person or persons in the care and transportation of

said mails; and, further that said contractor shall not

commit the care and transportation of the mail to any

person under sixteen years of age, nor to any person not

of good moral character, or who has not taken the oath

prescribed by law, or who cannot read and write the Eng-

lish language. Each driver shall wear when on duty the

prescribed cap or hat described in the pamphlet advertise-

ment of September 16, 1889.
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Fifth.—To discharge any driver, or other person em-

ployed in performing mail service, whenever required by

the Postmaster General bo t»» »lo; not to transmit by them-

selves or any of them, or any of I heir agents, <>r be con-

cerned in transmit! ing, commerciaJ intelligence more rap-

idly than by mail; not to carry, o1 herwise than in the mail.

letters, packets, or newspapeis which should go by mail.

Sixth.—To account for and pay over any money belong-

ing to the United States which may come into the posses-

sion of the contractor, his sureties or employees.

Seventh.—That foreign mails in transit across the

territory of the United States shall, within the meaning

of this contract, be deemed and taken to be mails of the

United States.

Eighth.—To carry postoffice blanks, mail-locks ami

mail-hags, and all other postal supplies.

Ninth.—To convey, whenever requested so to do, one

railway postoffice clerk, a substitute, or a messenger, on

the driver's seat of each wagon.

Tenth.—To perform all new or additional or changed

covered regulation wagon, mail messenger, transfer, and

mail station service that the Postmaster General may or-

der at the city of San Francisco, Cal., during the contract

term, without additional compensation, whether caused

by change of location of postottice, stations, landing, or t he

Stablishmenl of others than those existing at the date

hereof, or rendered necessary, in the judgment of t In- Post-

master General, for any cause, and to furnish such ad-

vance wagons or extra wagons from time t<» time for spe-

cial or advance trips as the Postmaster General may re-

quire, as a part of such new or additional service.
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For which service, when properly performed, and the

evidence thereof shall have been filed in the office of the

Second Assistant Postmaster General, the said O. C. Mc-

Coy, contractor, is to be paid by the United States the sum

of seven thousand seven hundred dollars a year, to wit:

Quarterly, in the months of November, February, May

and August, through the Postmaster at the city of San

Francisco, Oal., or otherwise, at the option of the Post-

master General ; said pay to be subject, however, to be re-

duced or discontinued by the Postmaster General, as here-

inafter stipulated, or to be suspended and withheld in case

of delinquency.

It is hereby stipulated and agreed by the said contractor

and his sureties that the Postmaster General may change

the schedule and termini of the route, vary the routes, in-

crease, decrease, or extend the service thereon, without

change of pay; and that the Postmaster General may dis-

continue the entire service whenever the public interest,

in his judgment, shall require such discontinuance; but

for a total discontinuance of service the contractor shall

be allowed one month's extra pay as full indemnity.

And it is further stipulated and agreed, that for a fail-

ure to deliver not beyond the control of the contractor, or

for any delay or interference with the prompt delivery of

the mail at the postoffiee, mail stations, depots, and land-

ings, or for carrying the mail in a manner different or in-

terior to that hereinbefore specified; for suffering the mail

to be wet, injured, lost or destroyed; or for any other de-

linquency or omission of duty under this contract; for all

or any of which the contractor shall forfeit, and there
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may be withheld from his pay, such sum as the Postwast-

ter Genera] may impost- as hues or deductious, according

to the uai ure and frequency of the failure or deliuquency.

And it is further stipulated aud agreed, that the Post-

master General may annul I his contract for repeated fail-

ures; for violating the postal laws; for disobeying the in-

structionsof the Postoffice Department; forrefusing to dis-

charge a carrier or any other person employed in the per-

formance of service, when required by the Department;

for transmitting commercial intelligence or matter that

should go by mail, contrary to the stipulations herein;

for transporting persons so engaged as aforesaid; when-

ever the contractor shall become a postmaster, assistant

postmaster, or member of Congress; and whenever, in the

opinion of the Postmaster General, the service cannot be

safely performed, the revenues collected, or the laws main-

tained,
j

And it is furl her stipulated and agreed, that such an-

nulment shall not impair the righl of the United Stales

to claim damages from said contractor and his sureties

under this conn-act; but such damages may, for the pin-

pose of set-off or counterclaim, in the settlement of any

claim of said coni ractor or his sureties against the United

States, whether arising under this coniract or otherwise,

lie assessed and Liquidated by the auditor of the Treasury

for the Postoffice Department

And it is hereby further stipulated and agreed by the

said contractor and his sureties that this coniract may, in

the discretion <»f the Postmaster General, be continued in

force beyond its express terms for a period not exceeding
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six months, until a new contract with the same or another

contractor shall be made by the Postmaster General.

And it is further stipulated, that no member of, or dele-

gate to, Congress shall be admitted to any share or part

of this contract, or to any benefit to arise therefrom.

And this contract is further to be subject to all the con-

ditions imposed by law, and the several acts of Congress

relating to postoffices and post roads.

In witness whereof, the said Postmaster General has

caused the seal of the Postoftice Department to be hereto

affixed, and has caused the same to be attested by the sig-

nature of the Second Assistant Postmaster General, in

accordance with the act of Congress approved March 3,

1877 (Sec. 3, 19, Stats., p. 335), and the said contractor and

his sureties have hereunto set their hands and seals the

day and year set opposite their names respectively.

By order of the Postmaster General:

S. A. WHITFIELD,
Second Assistant Postmaster General.

Signed, sealed, and delivered by the Second Assistant

Postmaster General in the presence of J. E. McCabe.

Signed this 3d day of March, 1890.

And by the other parties hereto in the presence of

JAMES E. SMALL,
Witness as to Contractor.

MARION D. EGBERT,

A. F. MOORE,
Witnesses as to Sureties.

Signed this 10th day of January, 1890.

C. C. McCOY, [Seal]

Contractor.
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Signed this 21st day Of January, 1890.

\V. ()I)()XM-:ll. [Seal]

THOMAS MOSGROVE. [Seal]

I). W. SMALL. [Seal]

Sureties.

Postofficeat Walla Walla, Wash.,

January 21st, L890.

I hereby certify that I am acquainted with William

O'Donnell, Thomas Mosgrove, and 1). W. Small, all of

Walla Walla, Washington, and the condition of their

property, and that, after full investigation and inquiry, I

am satisfied that they are i»ood and sufficient sureties for

the amount in the foregoing contract.

DANIEL STEWART,
Postmaster.

Certificate of the Oath of -Mail Contractors and Carriers,

Required by Act of Oongress of March 5, 1S74.

(Take this Oath after Signing the fore-

going Contract.)

I, C. C. McCoy, being "employed in the care, custody.

and conveyance of the mail" as Contractor on route No.

7(i. !7.~», beingCovered Regulation Wagon, Mail Messenger,

Transfer and Mail Station Service ai San Francisco, Gal.,

do solemnly swear that I will faithfully perform all the

duties required of me, and abstain from everything for-

bidden by the laws in relation to the establishment of

Postoffices and Tost Reads within the United States; and

thai [ will honestly and 1 ruly account for and pay over a tin

money belonging to the said United Statos which may
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come into uiy possession or control. And I also further

swear that I will support the Constitution of the United

States; So help me God.

C. C. McOOY, Contractor.

County of Washington,
"]

vss.
District of Columbia.

J

Sworn before the subscriber, M. D. Peck, a notary pub-

lic for the county and State aforesaid, this 10th day of

January, A. D. 1890, and I also certify that the person

above named is above the age of twenty-one years, to the

best of my knowledge and belief.

M. D. PECK, [Seal]

Notary Public.

Postoffice Department. Office of Second Assistant Post-

master General. Contract Division, Washington.

January 7, 1890.

Sir: The Postmaster General has accepted your pro-

posal, under the advertisement of September 16, 1889, for

carrying the United States mail from July 1, 1890, to

June 30, 1894, on California route No. 76,475, between the

postoffice at San Francisco, Cal., and the railroad depots,

steamboat landings and mail stations, at $7,700 per an-

num, the service to be performed in covered regulation

wagons, as prescribed in said advertisement. Contracts

will be sent in due time to the postmaster at your place

of residence, which you will please execute at once and

file in the Department within thirty days from this date;
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otherwise you will be declared a failing bidder and the

service will be relet at your expense.

Very Kespectfully,

S. A. WHITFIELD,

Second Assistant 1'. M. General.

Mr. G <\ McCoy, Walla Walla, Walla Walla Co., Wash.

Date, 1890, March 14th. State of California. No. of

route, 76,475.

San Francisco Reg. Wagon Service. Contractor, C. O.

McCoy. Pay $7,700.

Permit contractor to sublet.

JOHN WAXAMAKEK,
Postmaster General.

Date, 1890, April 8th. State of California. No. of

route, 76,475.

San Francisco Covered Regulation Wagon Service.

( Jontractor, C. C, McCoy. Pay, $7,700.

Recognize the subcontract of A. W. Branner of San

Francisco, Cal., at $7,500 per annum, from July 1, 1890,

to .lane 30, 1894.

JOHN WAXAMAKEK,
Postmaster General.

Date, 1890, October 28th. State of California. No. of

route, 76,475.

San Francisco, California. Contractor, C. C. McCoy.

Pay, $7,700. Subcontractor, A. W. Branner. Pay, $7,500.

From November 10, 1 s«>0, require contractor to perform
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additional service as follows: Between main postoffice

and Station F 2.60 miles, five round trips daily except

Sunday, and two round trips Sunday. Between main

postoffice and Station H, 2.65 miles, five round trips daily

except Sunday and two round trips Sunday. Between

main postoffice and Station J, .62 miles, five round trips

daily except Sunday and two round trips Sunday. Also

from December 1, 1890, between main postoffice and Sta-

tion G, 3.12 miles, five round trips daily except Sunday

and two round trips Sunday, without additional compen-

sation, being- i n accordance with terms of his contract.

JOHN WANAMAKER,
Postmaster General.

Date, 1S91, January 3d. State of California. No. of

route, 76,475.

Covered Regulation Wagon Service, San Francisco, Cal.

Contractor, C. C. McCoy, Pay, $7,700.

1. Terminate recognition of subcontract of A. W. Bran-

ner from November 30, 1890.

2. Recognize the subcontract of N. Wines, of San Fran-

cisco, California, at $9,900 per annum, from December 1

1890, to November 30, 1891.

JOHN WANAMAKBR,
Postmaster General,
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Date, L891, February 6th. State of California. No. of

route, 76,475.

San Francisco, California. Contractor, C. 0. McCoy.

Pay,|7,700. Subcontractor, N. Wines. Pay, #9,900.

From February 1<», 1891, require contractor to perform

additional service as follows: Between main post office

and Station E, 1.6.1 miles, eighl round trips daily except

Sunday and one round trip on Sunday, without additional

compensation, being in accordance with the terms of his

contract.

JOHN WANAMAKER,
Postmaster General.

State of California. No. 7(1,47.").

Regulation Wagon Service, San Francisco, San Fran-

cisco County. Contractor, C. 0. McCoy. Pay $7,700.

Subcontractor, X. Wines. Pay, $9,900.

From October 1, 1891, require contractor to supply Sub-

station K on the trips between the main office and Sub-

station P>, five (5) times a day except Sunday, (or more

frequently if necessary) without increase of distance or

pay, in accordance with the terms of his contract.

JOHN WAXAMAKEK,
Postmaster General.

i ate, September 29, 1891.
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[Telegram.]

San Francisco, Cal., May 3, 1893.

Hon. J. Lowrie Bell, Second Assistant Postmaster Gen-

eral, Washington, D. C.

:

H. Floyd of this city has secured judgment against C.

0. McCoy, contractor, route seventy-six four seventy-five,

San Francisco Regulation Wagon Service, for |4,300.

Outfit will be sold by sheriff to satisfy judgment, on May

5th. No other regulation wagons are available, and con-

tractor will probably be unable to perform service in pres-

ent wagons. Is this a mail messenger service or a star

route? Instruct me what arrangements to make for tem-

porary service if necessary.

SAMUEL M. BACKUS,
Postmaster.

[Telegram.]

San Francisco, Cal., May 8, 1893.

Second Assistant P. M. General, Washington, D. C:

Service absolutely abandoned this date. Have ar-

ranged with Gorman for temporary service in regulation

wagons at rate of seventeen thousand five hundred per

annum, dating from May 5th. Department has privilege

to terminate at any day. Particulars mailed.

BACKUS, Postmaster.

Postoffice Department. Office of Second Assistant Post-

master General, Contract Division, Washington.

May 9, 1893.

Sir: You are informed that the postmaster at San .Fnui-

cisco, Cal., advises this office that your equipment on
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Route No. 7(1,17."), Covered Regulation WagOIJ Service at

San Francisco, ( Sal., was sold on t he 5th instant al sheriff's

sale to J. M. Gorman, and that service in your behalf has

been abandoned.

The postmaster has been authorized to employ tempo-

rary service pending the resumption of service by you. at

117,50(1 per annum.

Yon arc hereby notified that unless you promptly put

this service into operation you will be declared a failing

contractor, the service will be relet at your expense, and

yon and your sureties held subject to the penalties pre-

scribed by law.

Notify this office at once of your inteutions relative to

this service.

Very respectfully,

J. LOWBIE BELL,

Second Assistant P. M. General.

.Mr. C. G. McCoy, care Zevely & Finley, Washington,

D. C.

Postoffice Department. Office of Second Assistant Post-

master General. Contract Division, Washington.

May 17, 1893.

Sir: You are informed that as you have failed to per-

form service on Route 70,475, Covered Regulation Wagon

Service at San Francisco, Cal., an order has this day been

made declaring you a failing contractor.

Very respectfully,

J. LOWRIB BELL,

Second Assistant P. M. General.

Mr. C. 0. McCoy, care Zevely & Finley, Washington,

I). C.
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[Telegram.]

Postoffice Department, office of the Second Assistant

Postmaster General.

Washington, D. C, May 17, 1893.

To W. O'Donnell, Thos. Mosgrove, D. W. Small, Walla

Walla, Wash.:

C. C. McCoy has failed to perform Regulation Wagon

Service in San Francisco in accordance with contract on

which yon are sureties. Will you assume service? Other-

wise service will be relet at expense of contractor and

sureties. Telegraph reply.

BELL, (Second Assistant Postmaster General.

Postoffice Department. Office of Second Assistant Post-

master General. Contract Division, Washington.

May 17, 1893.

Sir: Referring to your letter of the 8th instant relative

to the employment of temporary service on Route 76,475,

Covered Regulation Wagon Service at San Francisco,

Cal., you are informed that your action in employing this

service is approved and you will continue it until the

contractor has resumed service or until you are otherwise

ordered by this office.

The Department cannot recognize this service from a

date prior to May 6, 1893, as there is no way by which it-

can pay separate parties for part of a day's service.

Very respectfully,

J. LOWRIE BELL,

Second Assistant P. M. General.

Postmaster, San Francisco, Cal.
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State of California. No. 7»;,i7r>.

Regulation Wagon Service, San Francisco, San Fran

cisco County. Contractor, C. G McCoy. Pay, (7,700.00.

Whereas, C. C. McCoy, contractor on this route under

the advertisement of September L6, L889, has failed to

perform the service he is hereby declared a failing con

tractor.

W. S. DISS KILL,

Postmaster General.

Date May is, 1893.

[Telegram.]

Portland, Ore., May 19, 1893.

Hon. J. Lewis Bell, Second Assistant P. M. General,

Washington, D. C.

Impossible for us to perforin McCoy's wagon service at

San Francisco and demand to be released as to future on

all McCoy's bonds on which my name appears as surety.

My nam.- improperly secured. Letter by mail.

W. O'DONNBLL.

State of California. No. 76,476.

Regulation Wagon Service, San Francisco, San Fran-

cisco County. Failing contractor, C. C. McCoy. Pay,

17,700.00.

C. C McCoy having been declared a failing contractor

and proposals for service for i he remainder of t lie contract

term having been invited, it is hereby ordered that the

contracl for the performance of the service from Augusl

II, L893, to June 30, L804, be, and the same is hereby

awarded to Max Popper of San Francisco, Gal., at the
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rate of $12,000.00 per annum, being the lowest bid re-

ceived.

W. S. BISSELL,

Postmaster General.

Date, June 16, 1893.

State of California. No. 76,475.

Regulation Wagon Service, San Francisco, San Fran-

cisco County. Contractor, Max Popper. Pay $12,000.

Modify order No. 14,712, of July 11, 1893, so as to state

address of J. M. Gorman at San Francisco, Cal.

F. H. JONES,

Acting Postmaster General,

Date, July 19, 1893.

State of California. No. 76,475.

Regulation Wagon Service, San Francisco, San Fran-

cisco County. Contractor, Max Popper. Pay, f12,000.00.

Pay J. N. Gorman of San Francisco, Cal., at the rate of

$17,500.00 per annum for temporary service from July 1,

to August 13, 1893, subject to fines and deductions and

charge to C. C. McCoy, failing contractor.

W. S. BISSELL,

Postmaster General.

Date, August 29, 1893.

State of California. No. 76,475.

Regulation Wagon Service, San Francisco, San Fran-

cisco County. Contractor, Max Popper. Pay, f12,000.00.

Pay J. M. Gorman at the rate of f17,500.00 per annum

for temporary service from May 5, to June 30, 1893, sub-
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jecl bo tines «i 11 « 1 deductions and charge to C. 0. McCoy

failing contractor.

Acting Tost master General,

T. II. JONES,

Order No. 14,712. Date, July 11, L893.

CONTRACTOR'S BON'D.

UNITED STATES OF AMERICA.

San Francisco, San Francisco County, California.

Covered Regulation Wagon Mail Messenger, Transfer,

and Mail Station Service in the City of San Francisco,

Cal.

No. 76,475. $12,0000 per annum.

This Article of Contract, made the Kith day of June,

eighteen hundred and ninety-three, between the United

States of America (acting in this behalf by the Postmaster

General) ami Max Popper, Contractor, and Henry M.

Black, <»(' San Francisco, Cal., and J. L. Franklin, of San

Francisco, Cal., as his sureties:

Witnessed), That whereas Max Popper has been ac-

eepted ;is contractor for transporting the mails on route

No. 76, 17,">, being the Covered Regulation Wagon Mail

Messenger, Transfer, and Mai] Station Service at the city

of San Francisco, Cal., under an advertisement issued by

the Postmaster General on the 18th day of May, L893, for

SUCh service, and which advertisement is herewith re-

ferred to and made by such reference a part of this con-

i pact, and all new or additional service of said kinds which

may at any time during the term of this contract be re-

quired in said city at twelve thousand dollars per year,
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for and during- the term beginning the 14th day of Au-

gust, 1893, and ending June 30, 1894.

Now, therefore, the said contractor and his sureties do,

jointly and severally, undertake, covenant, and agree

with the United States of America, and do bind them-

selves

—

First. To carry said mail, using therefore wagons of

the kind hereinafter described in sufficient number to

transport the whole of said mail, whatever may be its

size, weight, or increase during the term of this contract,

and within the time fixed in the pamphlet advertisement

of the Postmaster General dated September 10, 1889 ; and

to carry until said schedule is altered by the authority

of the Postmaster General dated September 16, 1889; and

so to carry according to such altered schedule; to carry

said mails in a safe and secure manner, free from wet

and other injury, in substantial one or two-horse wagons

of sufficient capacity for the entire mail; the wagons to

be employed in the performance of the service to be built

with closed bodies, paneled from bed or sill to the height

of an ordinary wagon-body; aJbove to be built of plain

wood, panel set off with moulding, lined with canvas,

with curved roof; the rear shall open below by gate, to

drop to a level with the floor of the wagon, to fasten by

means of a catch when shut; above by door-hinges or

spring-hinges, so arranged that it shall shut tight against,

the gate and lock. The double wagons in all cases, and

the single wagons whenever the proper performance of

the service requires it, shall have double doors in the side,

extending from the paneled frame of the body to the drip
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of the roof; these doors shall be hung on spring-hinges;

i he locks and hinges to be used on 1 he doors of all wagons

shall be of the same make and pattern as is on exhibition

on the sample door in the office of the Second Assistant

Postmaster General, at Washington, 1). C. <>n the front

shall be a seal for the driver, with foot-board, trimmed

and finished in leather. The wagons shall be kept painted

and varnished in a thorough manner, and ornamented

according to specifications, and shall be frequently

washed and kept (lean, and at all times be kept in good

order and appearance. The painting, as to colors, orna-

ments, and design, both on running-gear and body, shall

conform to the painting and ornamenting shown in the

colored drawings on exhibition at the office of the Second

Assistant Postmaster General, at Washington, D. C. The

bodies of such wagons shall be made to conform to the

lithographic drawings of the side ami rear elevations of

both single and double wagons hereto appended and made

part of this contract, giving scale of dimensions. In case

it is desired to increase or decrease the size of said wag-

ons, such increase or decrease shall be made in exact pro-

portion as to height and length, the Postmaster General

reserving the right to vary, at any lime, when in his judg-

ment I he service may require it. the plan or form of wagon

to be used in the service.

Second. To take the mail from, and deliver it into,

the postoffice, mail stations, and cars at such points, and

:it siii-li hours, under the directions of the Postmaster at

San Francisco, Cal., approved by the Postmaster ( I en era I,

;is will secure dispatches and connections and facilitate
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distribution, and at the contractor's expense for tolls and

ferriage.

Third. To furnish the number of regulation wagons

that, in the opinion of the Postmaster at San Francisco,

Oal., will be sufficient for the prompt and proper perform-

ance of the service, including extra wagons to take the

place of those that may be temporarily unserviceable, de-

layed waiting for trains, or withdrawn from service for

repairs.

Fourth. To be accountable and answerable in damages

to the United States, or any person aggrieved, for the

faithful performance by the said contractor of all the du-

ties and obligations herein assumed, or which are now or

may hereafter be imposed upon him by law in this behalf;

and, further, to be so answerable and accountable in dam-

ages for the careful and faithful conduct of the person

or persons who may be employed by said contractor and

to whom the said contractor shall commit the care and

transportation of the mails, and for the faithful perform-

ance of the duties which are or may be by law imposed

upon such person or persons in thecare and transportation

of said mails; and, further, that said contractor shall not

commit the care and transportation of the mail to any

person under sixteen years of age, nor to any person not

of good moral character, or who has not taken the oath

prescribed by law, or who cannot read and write the Eng-

lish language. Each driver shall wear when on duty the

prescribed cap or hat described in the pamphlet advertise-

ment of September 16, 1889.

Fifth. To discharge any driver, or other person em-

ployed in performing mail service, whenever required by
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the Postmaster < teneraJ bo to do; not to transmit by them

selves or any of them, or any of their agents, or be con-

cerned in transmitting, commercial intelligence more rap

idly than by mail; not to carry, otherwise than in the mail,

letters, packets, or newspapers which should go by mail.

Sixth. To account for and pay over any money belong-

in- to the United States which may come into the posses-

sion of the contractor, his sureties or employees.

Seventh. That foreign mails in transit across the

territory of the United States shall, within the meaning

of this contract, be deemed and taken to be mails of the

United States.

Eighth. To carry postoffice blanks, mail-locks and

mail-bags, and all other postal supplies.

Ninth. To convey, whenever requested so to do, one

railway postoffice clerk, a substitute, or a messenger, on

the driver's seat of each wagon.

Tenth. To perforin all new or additional or (hanged

covered regulation wagon, mail messenger, transfer, and

mail station service that the Postmaster General may

order at the city of San Francisco, OaL, during the con-

tract term, without additional compensation, whether

caused by change of location of postoffice, stations, laud-

ing, or the establishment Of others than those existing

al i In- date hereof, or rendered necessary, in the judgment

of the Postmaster General, for any cause, and (o furnish

such advance wagons or extra, wagons from time to time

for special or advance trips as the Postmaster General

may require, as a part of such new or additional service.

For which service, when properly performed, and the
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evidence thereof shall have been filed in the office of the

Second Assistant Postmaster General, the said Max Pop-

per, contractor, is to be paid by the United States the sum

of twelve thousand dollars a year, to wit: Quarterly, in

the months of November, February, May, and August,

through the Postmaster at the city of San Francisco, Gal.,

or otherwise, at the option of the Postmaster General;

said pay to be subject, however, to be reduced or discon-

tinued by the Postmaster General, as hereinafter stipu-

lated, or to be suspended and withheld in case of de-

linquency.

It is hereby stipulated and agreed by the said con-

tractor and his sureties that the Postmaster General may

change the schedule and termini of the route, vary the

routes, increase, decrease, or extend the service thereon,

without change of pay; and that the Postmaster General

may discontinue the entire service whenever the public

interest, in his judgment, shall require such discontinu-

ance; 'but for a total discontinuance of service the con-

tractor shall be allowed one month's extra pay as full

indemnity.

And it is further stipulated and agreed that for a fail

ure to deliver not beyond the control of the contractor, or

for any delay or interference with the prompt delivery of

the mail at the postoffice, mail stations, depots, and land-

ings, or for carrying the mail in a manner different or

inferior to that hereinbefore specified; for suffering the

mail to be wet, injured, lost or destroyed; or for any other

delinquency or omission of duty under this contract; for

all or any of which the contractor shall forfeit, and there
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may be withheld from hie pay such sum as the Postmaster

General may impose as lines or deductions, according to

the nai ure and frequency of ill*- failure or delinquency.

And ii is further stipulated and agreed that the Post-

master General may annul this conn-act forrepeated fail-

ures; for violating the postal laws; for disobeying the

instructions of the Postoffice Department; for refusing

to discharge a carrier or any other person employed in

the performance of service, when required by the Depart-

ment; for transmitting commercial intelligence or matter

that should go by mail, contrary to the stipulations here-

in; for transporting persons so engaged as aforesaid;

whenever the contractor shall become a postmaster, as-

sistant postmaster, or member of Congress; and when-

ever, in the opinion of the Postmaster < Jeneral, the service

cannot he safely performed, the revenues collected, or

the laws maintained.

And it is further stipulated and, agreed that such an-

nulment shall not impair the right of the Tailed States

to claim damages from said contractor and his sureties

under this contract; but such damages may, for the pur-

pose of setoff; or counterclaim, in the settlement of any

elaiin of said contractor or his sureties against the United

Stales, whether arising under this contract or otherwise,

he assessed and liquidated by the auditor of the Treasury

for the Postoffice Department.

And it is hereby further stipulated and agreed by the

said contractor and his sureties that this contract may,

in the discretion of the Postmaster General, he continued

in force beyond its express terms for a period not exceed
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ing six months, until a new contract with the same or

another contractor shall be made by the Postmaster Gen-

eral.

And it is further stipulated that no member of, or dele-

gate to, Congress shall be admitted to any share or part

of this contract, or to any benefit to arise therefrom.

And this contract is further to be subject to all the con-

ditions imposed by law, and the several acts of Congress

relating to postoffices and poist roads.

In witness whereof, the said Postmaster General has

caused the seal of the Postomce Department to 'be hereto

affixed, and has caused the same to be attested by the sig-

nature of the Second Assistant Postmaster General, in

accordance with the act of Congress approved March 3,

1877 (Sec. 3, 19 Stats., p. 335), and the said contractor and

his sureties have hereunto set their hands and seals the

day and year set opposite their names respectively.

By order of the Postmaster General

:

J. LOWKIE BELL,

Second Assistant Postmaster General.

Signed, sealed, and delivered by the Second Assistant

Postmaster General in the presence of J. E. McCabe.

Signed this 22d day of August, 1893.

And by the other parties hereto in the presence of

W. S. BOYCE.

JOHN P. DEVEREUX.

Signed this 22d day of July, 1893.

MAX POPPER. [Sea!]

Contractor.
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Signed this 22d day of July, 1893.

HENRY M. BLACK. [Seal]

J. L FRANKLIN. [Seal

J

Sureties.

Postoffice at San Francisco, Gal.

July 25th, 1893.

1 hereby certify that 1 am acquainted with Henry M.

Black, of San Francisco, Gal., and J. L. Franklin, of San

Francisco, Cal., and the condition of their property, and

that, after full investigation and inquiry, I am satisfied

that they are good and sufficient sureties for the amount

in the foregoing contract.

SAMUEL W. BACKUS,

Postmaster.

Certificate of the Oath of Mail Contractors and Carriers,

Required 'by Act of Congress of March 5, 1874.

(Take this Oath after signing the fore-

going Contract.)

I, Max Topper, being "employed in the care, custody,

and conveyance of the mail" as Contractor on route No.

7f>,475, being Covered Regulation Wagon, Mail Messenger,

Transfer and Mail Station Service at San Francisco, Cal.,

do solemnly swear that 1 will faithfully perform all the

duties required <>f me, and abstain from everything for-

bidden by the laws in relation to the establishment of

postoffices and post roads within the United States; and

thai I will honestly and truly account for and pay over

any money belonging to the said United States which

may come into my possession <»r control. And I also
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further swear that 1 will support the Constitution of the

United States: So help me God.

MAX FOPPEK,

Contractor.

City and County of San Francisco, 1J " 'Us.
State of California.

Sworn before the subscriber, postmaster for the city

and county and State aforesaid, this 25th day of July,

A. D. 1893, and I also certify that the person above named

is above the age of twenty-one years, to the best of my

knowledge and 'belief.

SAMUEL W. BACKUS. [Seal]

BOND.

DIRECTIONS:—Insert the names of the principal and

sureties in full in the body of the Bond; also the date.

The signatures to the Bond should be witnessed, and the

amounts set opposite each name in the jurat.

Know all men by these presents, that Max Popper, of

San Francisco, in the State of California, principal, and

Henry M. Black, of San Francisco, and Julius L. Franklin,

of San Francisco, in the State of California, as sureties,

are held and firmly bound unto the United States of

America in the just and full sum of thirty thousand dol-

lars, lawful money of the United States, to be paid to the

said United States of America, or its duly appointed or

authorized officer or officers; to the payment of which,

well and truly to be made and done, we bind ourselves,

our heirs, executors, and administrators, jointly and sever-

ally, firmly by these presents.



108 The United States of America

Scaled with our seals, and dated this twenty-second

day of July, 181)3.

Whereas, 0. C. McCoy, contractor on Route No. 70,475,

under advertisement of September L6th, L889, has failed

and refused to perform the service according to his con-

tract, and the Postmaster General has awarded the eon

tract forthe performance of the service on said Route No.

7ti,4 7r>, for the remaining part of the said term, to the

above-named Max Popper, who has consented to enter into

eon tract, and give bond, with sureties to be approved by

the Postmaster General, for the faithful performance

thereof. And whereas, also, the said Max Popper, in pur-

suance of the said award of the Postmaster General, has

executed the aforegoing contract, and now executes this

bond in accordance with the provisions of the act of Con-

gress approved June 23, 1874, entitled "An act making

appropriations for the service of the Postoffice Depart-

ment for the fiscal year ending June 30, 1875, and for

other purposes."

Now, t he condition of the above obligation is such that if

the above-bounden Max Popper shall justly perform the

5( ; . i( ( as he has contracted to do in the foregoing con-

tract, then this obligation shall be void; but if the said

Max Popper shall fail or refuse to perform the service

according to his said contract, then and in that case the

said bond shall be of full force and obligation in law, and

lie and his sureties shall be liable for the amount of his

said bond .-is liquidated damages, to be recovered in a< t inn

of debt on his said bond.
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In witness whereof, we have hereunto set our hands

and seals this 22d day of July, 1893.

MAX POPPER. [Seal]

HENRY M. BLACK. [ Seal]

J. L. FRANKLIN. [Seal]

Witness as to Henry M. Black and J. L. Franklin:

S. J. LEVY.

INTERROGATORIES.

The following interrogatories are prescribed by the Post-

master General, to be answered, under oath, by

each of the sureties in the aforegoing Bond:

1. What amount in value of real estate is owned by

you?

2. Of what description—town or city lots, improved or

unimproved, or farming land, cultivated or uncultivated?

3. Where is it situated, and in what county and State

does record evidence of your title exist? (Answer fully

on this page.)

OATH OF SURETIES.

State of California,

_, r-SS.
County of San Francisco.

J

On this twenty-second day of July, 1893, personally ap-

peared before me Henry M. Black and J. L. Franklin,

sureties in the aforegoing bond, to me known to be the

persons named in said bond as sureties, and who have exe-

cuted the same as such, who being by me duly sworn, de-

pose and say, each for himself deposes and says, he has

executed the within bond; that his place of residence is

correctly stated therein; that he is the owner of real es-
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laic worth tlic Mini hereinafter sel against bis name over

and above all debts due and owing by him, and all judg-

ments, mortgages, and executions againsl him alter al-

lowing all exemptions of every character whatever, the

total sum thus assured amounting to ($60,000) sixty thou-

sand dollars, being double the amount of the aforegoing

bond.

And in answer to the aforegoing interrogatories, each

of the said sureties further deposes and says that the

value, description, and location of his real estate is as

follows:

Names of

Sureties.

Value of
Real Estate.
(As required
by interroga-
tory No. 1.) I

Where Located, Re-

Interrogatory *

No. 3. )

Henry M. Black

J. L. Franklin.

Lot and improvements, 95x
117, bet. Fulton and McAl-
lister Sts.

S. W. cor. Pye and Broderick
Sts., lot and improvements.

House and lot, I32& Hayes >•.,

bet. Devisadero and Brod-
erick Sts., 25x137.6.

Lot and improvements, W. S.

Fillmore, bet Sutter and
Bush Sts , 50x 00.

No incumbrance on either of
above

City of San Francisco,
Ban Francisco County.
Cal.
City of San Francisco,
San Francisco County,
Cal.

City of San F'rancisco,
San Francisco County,
Cal.

City of San Francisco,
San Francisco County,

HENRY M. BLACK.

J. L. FRANKLIN,
Subscribed and sworn before me this twenty-second

day of July, 1893.

[Seal] SOL. .J. LEVY.

Notary Public in and for theCity and County of San Fran-

cisco, state of California.

CERTIFICATE OF POSTMASTER.

I, the undersigned, postmaster at San Francisco, State

of ( California, after the exercise of due diligence to inform

myself of the pecuniary ability and responsibility of the
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principal and his sureties in the foregoing bond, and of

the value of the real estate owned by them, respectively,

over and above all liens and encumbrances, do hereby

approve said bond, and certify that the said sureties are

sufficient to insure the payment of double the entire

amount of said bond; and I do further certify that the

said bond was duly signed by Max Popper and Henry M.

Black and J. L. Franklin, his sureties, before signing this

certificate.

SAMUEL W. BACKUS,

Postmaster.

Dated July 25th, 1893.

State of California. Route No. 76,475. Year 1893.

July 1st to August 14th.

Mail Messenger Service, San Francisco. Contractor,

C. C. McCoy. Pay, $7,700. July 5, 1893, eleven pouches

for S. F. & S. C. R. P. O. were returned to P. O. instead of

dispatched; delay sixteen hours.

Fine, $5.00. W. S. BISSELL,

Postmaster General.

Date of case, August 30, 1893.

[Endorsed]: 137 C. C. Plf's Ex. "A." November 14,

1899. No. 599. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiff's Exhibit "A.
1
' Received March

26, 1900. F. D. Monckton, Clerk. By Meredith Sawyer,

Deputy Clerk
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Defendants object to the certificate to account for the

amount of actual damages, as follows:

Defendants object to the first item stated in said ac-

count, to wit, the amount paid J. M. Gorman for tem-

porary services from May 5th to August 13th, 1893,

f4,827.77, for the reason that the same is not competent

or material, and for the further reason that it does not

appear that said assessment of damages shown by said

item is properly made up.

Defendants object to the third item shown in said ac-

count, for the reason that the same is not competent or

material, and it appears that the damages shown by said

item are improperly assessed.

Defendants are willing to admit so much of said ac-

count as is shown in the second item, to wit, the amount

of fine, third quarter, 1893, $5.00, as competent evidence

against the defendants in this cause.

Defendants object to the admission of the copy from

the Treasury Department headed, "Certificate to Evi-

dence of Demand," for the reason that the same is not

competent, material, or relevant.

Defendants object to the admission of the copy of the

telegram dated May 3d, 1893, and the copy of telegram

dated May 8th, 1893, for the reason that the same, and

each of them, are incompetent and immaterial, and it ap-

pears that neither of the same is the best evidence of the

/ contents thereof; the same purporting to be copies of cop-

ies, and not the originals in the office of the Treasurer for

the Postoffice Department.

Defendants object to the admission of the copy of the

letter to C, C. McCoy, dated May 9th, 1893, for the reason
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REMANDS CASE

FOR NEW TRIAL

United States Supreme Court

Reverses Decision in Case

Against a Mail Contractor,

WASHINGTON1
", April 4. — The

United States Supreme Court to-day

decided in favor of the Government
in the case of the United States vs.fc'.

C. McCoy and others, appealed from

the Circuit Court of Appeals for the

Ninth circuit. McCoy entered intola

contract to transport the ma^ls in San

Francisco for four years at $770 per

year. After carrying on the work for

three years, personally and by sifl-

ccntractors, the Postmastei calllf]

upon McCoy for additional service.

without extra compensation, accord-
ing to his contract. McCoy refusal,

and abandoned his contract. Tie
Postmaster thereupon wired to Waal-
ington, and received permision to em-
ploy a temporary service at '

per annum pending the resumption of

the service by McCoy.
The United States entered si it

against McCoy and his bondsmen Ur
the difference between the sum d e

him and the extra cost of the servic.
McCoy and his bondsmen entered a

general denial, and the Circuit Cou t

ordered judgment in his favor becau e

of the insufficiency of the Govern-
ment's evidence to make out a prir a

facie case The chief reason was th t

the exhibits of telegrams between me
department and the Postmaster we :
copies of copies, and nol even copies
of the original papers.
Another' trial was held with the

same result and the Circuit Court Of

Appeals affirmed the judgment. The
Supreme Court to-day reversed this

judgment and remanded the case for

11 L trial, holding' that so long as M
made no objection to the copies of

the copies of telegrams they were ad-
missible as evidence.

:



vs. C. C. McCoy et al. 113

that the same is not competent or material, and for the

further reason that it has not been proved that said letter

was delivered to C. C. McCoy, or directed to the address

of C. C. McCoy.

Defendants object to the admission of the letter to 0.

C. McCoy, dated May 17th, 1893, for the reason stated

afoove, in last objection.

'Defendants object to the admission of the telegram

to William O'Donnell, Thomas Mosgrove, D. W. Small,

dated May 17th, 1893, for the reason that the same is not

competent or material.

Defendants object to the admission of the copy of tele-

gram dated May 19th, 1893, signed William O'Donnell,

for the reason that the same is not competent or material

to prove any liability against these defendants, and it ap-

pears that said copy is not a copy of any original paper

in the office of the auditor for the Postomce Department.

Defendants object to the admission of the letter dated

August 29th, 1893, signed W. S. Bissell, Postmaster Gen-

eral, for the reason that the same is not competent or

material to prove any liability on the part of any of the

defendants herein.

It having been stipulated in open court between coun-

sel that the copies contained in said transcript of the

advertisement of September 16th, 1889, and the proposal

and bond purporting to be signed by C. C. McCoy, David

W. Small and William O'Donnell, and the contract and

bond signed by C. C. McCoy, D. W. Small, WTilliam O'Don-

nell, and Thomas Mosgrove, and the contract and bond

signed by Max Popper, Henry W. Black and J. L. Frank-
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I'm, were true copies of the originals of such instruments,

and the said proposal and bond signed by O. C. McCoy,

David \Y. Small and William O'Donnell, and the said con-

tract and bond signed by C. C. McCoy, David W. Small,

William O'Donnell and Thomas Mosgrove, were signed

and executed by these defendants; aud said copies were

admitted in evidence without objection.

The plaintiff then rested its case. The defendants

announcing that they had no evidence to introduce, plain-

tiff requested of the Court the following instruction:

"Gentlemen of the jury, the plaintiff having made out

a prima facie case herein by competent evidence, showing

the defendants to be indebted to the plaintiff in the sum

of $5,772.99 and interest thereon at the rate of six per

cent per annum from the 1st day of March, 1895, and the

defendants not having introduced any evidence whatever

to answer or explain the case made out and evidence in-

troduced by the plaintiff, the Court instructs you to re-

turn a verdict in favor of the plaintiff and against the

defendants, and each of them, for the sum of $5,772.99

and interest thereon at the rate of six per cent per annum

from the 1st day of March, 1895."

Which said instruction the Court then and there re-

fused to give, and in refusing to give the same, endorsed

thereon the following-:

"Refused exception allowed."

To which refusal of the Court to give said instruction

the plaintiff duly excepted and its exception was allowed.

Whereupon the Court, at the request of the defendants,

instructed the jury as follows:
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"Gentlemen of the jury, it will not be necessary for you

to retire to consider this case. You can render a verdict

from your seats. This is an action in which the Govern-

ment sued to recover damages for breach of a mail con-

tractor's bond—breach of the contract. The action is

against the contractor and the sureties upon his bond.

The Government claims damages for the total abandon-

ment of the contract without having performed it, and

as to that claim all the evidence that has been offered

on the part of the Government is insufficient to prove

that there was an abandonment, there being no testimony

of any witness having knowledge of the fact that the con-

tractor did fail. The evidence includes the statement of

account made up by the Auditing Department of the Gov-

ernment, in which there appears to have been a fine of

five dollars imposed upon the contractor for a particular

failure, and in accordance with the decision of the Circuit

Court of Appeals for this Circuit, that evidence is suffi-

cient prima facie to entitle the Government to recover the

five dollars, and the defendants here in open court have

admitted liability for that five dollars. Therefore, your

verdict will be in favor of the Government for the sum

of five dollars. I have prepared a verdict which you will

select one of your number to sign as foreman, and that

will be your verdict in the case."

To which instruction as given by the Court the plain-

tiff, by Edward E. Cushman, Assistant United States At-

torney, took its exception as follows:

"Comes now the plaintiff, before the rendition o'f said

verdict, and excepts to the instruction of the Court to the
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jury to return such verdict, and excepts to the ruling of

the Court in its instruction to the jury that the plaintiff

had failed to take out a prima facie case, and that it was

necessary for the plaintiff, in order to make out a prima

facie case to show other than had been shown by the

evidence offered by it, the abandonment and failure on

the part of the defendant, C. C. McCoy, to carry and de-

liver the mails in the city of San Francisco, as he had

agreed to do.-'

Which said exception as taken by the plaintiff was duly

allowed.

I, C. H. Hanford, Judge of the above-entitled court, and

the Judge who tried the above-entitled action, do hereby

certify that the matters and proceedings embodied in the

foregoing bill of exceptions, consisting of 68 pages, are

matters and proceedings occurring in the said cause, and

that the same are hereby made a part of the record there-

in. I further certify that same contains all of the ma-

terial facts, matters and proceedings heretofore occurring

in the cause and not already a part of the record therein.

C. H. HANFORD,
Judge.

[Endorsed] : Filed in the United States Circuit Court,

District of Washington, May 11, 1901. A. Reeves Ayres,

Clerk. By K. M. Hopkins, Deputy.



vs. C. C. McCoy d al. 117

In the United States Circuit Court for the District of Wash-

ingtm, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

vs
' No. 137.

G. C. McCOY et al..

Defendants. J

Praecipe for Transcript.

To the Clerk of the Above-entitled Court:

You will please include in the record in the above-en-

titled cause, to be prepared, certified, and sent to the

Court of Appeals, of the records and files therein, the fol-

lowing':

Amended complaint; answer; trial record, first trial;

order for entry of judgment, first trial; order granting

motion for nonsuit, first trial ; assignment of error on. first

appeal; writ of error on first appeal; mandate; opinion

of Court of Appeals; trial record, last trial; motion for

new trial; order denying motion for new trial; judgment

and exceptions thereto; petition for writ of error; assign-

ments of error; order allowing writ of error; writ of error;

citation; bill of exceptions and statement of facts.

EDWARD E. CUSHMAN,

Assistant United States Attorney.

[Endorsed] : Filed in the United States Circuit Court,

District of Washing-ton. May 25th, 1901. A. Reeves

Ayres, Clerk. By II. B. Strong, Deputy.
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In the Circuit Court of the I nited States, for the District of

Washington, Southern Division.

THE UNITED STATES OF AMERICA, '

Plaintiff,

vs.

No. 137.CHRISTOPHER C. McCOY, DAVID W.
SMALL, WILLIAM O'DONNELL,
and THOMAS MOSGROYE,

Defendants.

United States of America,
"1

Vss.
District of Washington.

J

Clerk's Certificate to Transcript.

I, A. Reeves Ayres, Clerk of the Circuit Court of the

United States for the District of Washington, do hereby

certify, the foregoing one hundred and four (104) pages,

numbered from one (1) to one hundred and four (104),inclu-

sivc, to be a full, true, and correct copy of the record and

proceedings had in the above-entitled cause, as the same

remains on file and of record in the office of the clerk of

the Circuit Court of the United States for the District of

Washington, at Walla Walla, Washington, in the South-

ern Division of said District, and that the foregoing pages,

constitute the transcript of the record on appeal in the

above-entitled cause from the Circuit Court of the United

States for the District of Washington, Southern Division,

to the United States Circuit Court of Appeals for the

Ninth Judicial Circuit, and the return to the annexed writ

of error filed in my office on the 11th day of May, 1001.
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I further certify that I hereto annex and herewith trans-

mit the original citation issued in said cause and the orig-

inal writ of error issued in said cause.

I further certify that the cost of preparing and certi-

fying; the foregoing transcript on appeal, and return to

writ of error, is the sum of |36.70 and that the same is

chargeable to the United States, and will be included in

my account for clerk's fees against the United States for

the quarter ending June 30th, 1901.

In witness whereof I have hereunto set my hand and

the seal of said Circuit Court, this 3d day of June, 1901.

[Seal] A. REEVES AYRES,
Clerk of the Circuit Court of the United States for the

District of Washington.

By H. B. Strong,

Deputy Clerk.

[Ten Cent U. S. Int. Rev. Stamp Canceled.]

In the United States Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

vs. / No. 137.

C. C. McCOY et al, \

Defendants. /

Writ of Error.

United States of America—ss.

The President of the United States of America, to the

Honorable Judges of the Circuit Court of the United

States for the District of Washington, Ninth Judicial

Circuit, Greeting:
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Because in the record and proceedings, as also in the

rendition of the judgment and order denying motion for

a new trial in the above-entitled cause and action, which

is in the said Circuit Court before you or some of you,

between the United States of America, plaintiff, and C.

C. McCoy, David W. Small, William O'Donnell and

Thomas Mosgrove, defendants, a manifest error hath

happened, to the great damage of the United States of

America, plaintiff, as by its complaint appears, we being

willing that error, if any hath been, should be duly cor-

rected and full and speedy justice done to the parties

aforesaid in this behalf, do command you, if judgment

be therein given and said order therein made, that then

under your seal distinctly and openly you send the record

and proceedings aforesaid, with all things concerning the

same, to the United States Circuit Court of Appeals for

the Ninth Circuit, together with this writ that you

have the same at the city of San Francisco, in the State

of California, within thirty days from the 10th day of

May, 1001, in the said Circuit Court of Appeals, to be then

and there held, that the record and proceedings afore-

said being inspected, the said Circuit. Court of Appeals

may cause further to be done therein to correct that error

what of right and according to the laws and customs of

the United States should be done.

Witness the Honorable MELVILLE W. FULLER, Chief

Justice of the United States, this 11th day of May, in the

year of our Lord one thousand nine hundred and one,

and of the independence of the United States the one

hundred and twenty-fifth.

[Seal] A. REEVES AYRES,
( Jlerk of the Circuit Court of the United States for the Dis-

trict of Washington.

By R. M. Hopkins,

Deputy Clerk.
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This writ hereby allowed this 11th day of May, 1901.

0. H. HANFORD,
U. S. District Judge, Presiding in said Circuit Court.

Due and full service of the foregoing writ of error

acknowledged this 11th day of May, 1901.

W. T. DOVELL,

Attorney for Defendants.

[Endorsed] : No. 137. In the Circuit Court of the

United States for the District of Washington. United

States vs. C. C. McCoy et al. Writ of Error. Filed May

11, 1901. A. Reeves Ayres, Clerk. By R. M. Hopkins,

Deputy.

In the United States Circuit Court for the District of Wash-

ington, Southern Division.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

C. C. McCOY et al,

No. 187

Defendants.

Citation.

The President of the United States, Greeting, to C. C.

McCoy, David W. Small, William O'Donnell, and

Thomas Mosgrove:

You are hereby cited and admonished to be and appear

at a session of the United States Circuit Court of Appeals
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for the Ninth Circuit to be holden at the city of San
Francisco, in said Circuit, within thirty days from the

10th day of May, 1901 next, pursuant to a writ of error

tiled in the clerk's office of the Circuit Court of the United

States for the District of Washington, Southern Division,

wherein the United States of America is plaintiff in error

and you are the defendants in error, to show cause, if any

there be, why the judgment rendered in favor of the plain-

tiff in error for the sum of five dollars and costs on the

11th day of May, 1901, as in the said writ of error men-

tioned, should not be corrected and why speedy justice

should not be done to the parties in that beihalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 11th day of May,

in the year of our Lord one thousand nine hundred and

one, and of the Independence of the United States of

America the one hundred and twenty-fifth.

[Seal] C. H. HAMFORD,
United States District Judge, Presiding in said Circuit

Court.

Due and full service of the above citation in behalf of

appellees and defendants acknowledged this 11th day of

May, 1901.

W. T. DOVELL,

Attorney for Appellees and Defendants.

[Endorsed]: No. 137. In the Circuit Court of the

United States for the District of Washington. United

States vs. C. C. McCoy et al. Citation. Filed May 11,

1901. A. Reeves Ayres, Clerk. By R. M. Hopkins, Dep-

uty.
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[Endorsed] : No. 708. In the United States Circuit Court

of Appeals for the Ninth Circuit. The United States of

America, Plaintiff in Error, vs. O. C. McCoy, David W.

Small, William O'Donnell, and Thomas Mosgrove, De-

fendants in Error. Transcript of Record. Upon Writ of

Error to the Circuit Court of the United States for the

District of Washington, Southern Division.

Filed June 10, 1901.

F. D. MONOKTON,

Clerk.
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STATEMENT.

This case has been before this Court as No. 599 and a

decision rendered, in part sustaining and in part reversing

the lower Court, which decision will be found in 104 Federal,

page 669. (Record, p. 26.)

This is a suit by the United States as plaintiff against C.

C. McCoy, as principal defendant, and his bondsmen, as co-

defendants, for $5,772.99 and interest, actual damages al-

leged to have been sustained by the plaintiff on account of

the failure of McCoy to perform a contract for the transpor-

tation of mail matter on Route No. 76,475.

The case came on for trial on the issues joined by plain-

tiff's amended complaint (page 1 Record), and a general

denial by the defendants (page 17 Record)

The plaintiff put in evidence, in support of its case, the ex-

hibits which appear in the Record, beginning at page 52, and

to which more particular reference will be made hereafter,

and rested.

The defendants moved for a non-suit "because of the legal

insufficiency of plaintiff's evidence to make out a prima facie

case," which motion was granted bv the Court, and the plain-

tiff duly excepted (pages 19 and 20 Record), from which

order and judgment of non-suit the former writ of error was

sued out.

Thereafter, in this Court, on October 8th, 1900, a mandate

and opinion (Transcript of Record, pages 24 and 26), were

made, rendered and filed reversing the judgment of non-suit



entered below as regarding an item of five dollars on account

of a fine for that amount imposed by the Postmaster General

upon the defendant McCoy, and sustaining the lower Court

as regards the greater amount for which the action was

brought, that is, for damage resulting from the failure to per-

form his contract, this Court holding with the lower Court

that the evidence introduced by the plaintiff in error below

was legally insufficient to make out a prima facie case and

to make out a breach of contract by the defendants or its

abandonment by McCoy. The said cause was thereby re-

manded to the lower Court with instruction to take further

action in accordance with the opinion of this Court. There-

after, on the 9th day of May, 1901, the case came on regu-

larly for trial in the lower Court ( Transcript of Record, page

33), a jury was impaneled, and counsel for Plaintiff in

Error moved for a continuance on account of the absence of

'<< material witness (Transcript of Record, pages 33, 47 and

48), which motion was denied and exception taken by Plain-

tiff in Error and allowed by the Court, and the case proceeded

to trial. Plaintiff introduced substantially the same evidence

as upon the former trial ( Transcript of Record, page 52 et

seq. ), and then rested its case. Defendants elected to put in

no evidence, and the case was submitted, plaintiff requesting

an instruction directing the jury to return a verdict for the

full amount for which suit was brought, which instruction

was refused, to which Plaintiff in Error took and was allowed

an exception. (Transcript of Record, page 114.) Where

upon the Court, at the request of the defendants, instructed

the jury that plaintiff had introduced no evidence legally suf-

ficient to justify a verdict against the defendants except as to

the one item of the five dollar fine before mentioned, audi



directed the jury to return a verdict for that amount, to which

instruction the Plaintiff in Error then took and was allowed

an exception. (Transcript of Record, pages 114 and 115.)

In accordance with which instruction a verdict was so re-

turned. (Transcript of Record, pages 33 and 34.) There-

after, on May 10th, 1901, a notice and motion for a new trial

was by the Plaintiff in Error served and filed. (Transcript

of Record, pages 34 and 36.) Thereafter, on May 11, 1901,

the said motion for a new trial was denied and judgment ren-

dered upon and in accordance with the verdict, to which

the Plaintiff in Error took and was allowed an exception.

(Transcript of Record, pages 36 to 38.) Thereafter Plaintiff

in Error duly sued out and perfected a writ of error to this

Court. (Transcript of Record, pages 38 to 46.) The said

cause is now before this Court for hearing and argument upon

the following

ASSIGNMENT OF ERRORS.

First. The Court erred in holding that the plaintiff was not

entitled to a continuance upon the showing and affidavit

made and filed by it for that purpose.

Second. The Court erred, upon the completion of the

plaintiff's testimony, no testimony being introduced by the

defendants, to give the instruction requested by plaintiff's

counsel.

Third. The Court erred in giving the instruction re-

quested by defendant's counsel, and in holding that the duly

certified records, orders, balances, certificates, accounts and

other papers and documents from the office of the auditor of

the Postoffice Department in relation to said cause, as intro-



duced and admitted upon the trial thereof in behalf of the

plaintiff, did not make out a prima facie case against the de-

fendants and each of them.

Fourth. The Court erred in refusing to grant plaintiff's

motion for a new trial.

Fifth. The Court erred in entering its judgment upon

said verdict.

ARGUMENT.

Regarding the first assignment of error, the Court erred

in refusing the continuance asked by plaintiff on account

of the absence of the witness T. J. Ford. (Transcript of Rec-

ord, pages 47 to 52.)

Under the ruling of this Court and the lower Court, the

testimony to be given by this witness was material and im-

portant. The defendants could hardly with grace complain

at lack of diligence in being sued. The plaintiff made a show-

ing of diligence and had done everything possible to secure

the attendance of this witness at the trial. The Court was

not justified in assuming that the witness would disobey a

subpoena. There might be many reasons for preferring the

attendance at the trial of this witness, in preference to taking

his deposition, for in the latter method important rebutting

testimony, the presence and necessity of which would develop

upon the trial and could not be anticipated, might be lost.



6

II.

Regarding the second, third, fourth and fifth assignments

of error, I will present my points upon those under one head,

as they all go to the single question of the sufficiency of the

testimony offered by the Plaintiff in Error to jusitfy an inves-

tigation of the case by the jury.

Though this question was presented to this Court on the

former hearing, it was then done upon an appeal from an

order and judgment of non-suit, and not a final judgment, and

I now bring this matter before the Court upon an appeal from

such final determination, in arriving at which the former rul-

ings of the lower Court, as modified by the ruling and opinion

of this Court on appeal therefrom, were adhered to and fol-

lowed. In this presentation I shall attempt to answer and

overcome the position taken by the Court, and the expressed

reasons therefor, and reply to the brief of Defendant in Error

on such former appeal.

And in doing this, as this Court simply decided that "a

material allegation of the complaint was that on the 8th day

of May, 1893, the said C. C. McCoy and the said sub-con-

tractors did abandon said contract and did fail and refuse to

perform the same, * * * the statement of McCoy's ac-

count by the Auditor of the Postoffice Department, * * *

the certificate of the Postmaster General dated May 18th, 1893,

declaring that McCoy had failed to perform the service and

was a failing contractor, were all legally insufficient to estab-

lish the fact that McCoy had wholly abandoned the perform-



ance of his contract," without going into the matter of the

precedents and reasons leading to that conclusion, I shall as-

sume that they were the arguments used and authorities cited

by the Defendant in Error upon that hearing.

In the United States vs. Case, 49 Federal, 270, cited and

relied on by Defendants in Error, it was decided that accounts

in the Postoffice Department, to support judgment, must have

been made up by such officers in a ministerial and not a judic-

ial capacity. Looking at the particular facts in that case, to

understand the meaning of this general language and that

quoted by the defendant, we find therein that "the officials of

the Postoffice Department have charged the defendants in

gross with 'commissions illegally claimed' and 'property ille-

gally retained,' without a word of proof, so far as the account

showed, to sustain the charges. These officials had tried the

questions at issue between the department and the postmaster

and found him guilty of malfeasance, assessed the damages

against him. and certified their findings. The evidence, if

there was any, on which these findings were based had not been

returned. There is nothing to show what the property was

that the postmaster is accused of retaining improperly, or its

value, nr the reasons which induced the officials of the de-

partment to make the charges relating thereto."

Tt can be readily comprehended that there is a vast differ-

ence between that case and the one at bar. In the case at bar

the accounting officer who made the entries, kept and certified,

as all entries are made in accounts in the ordinary routine,

had to find that certain facts existed, of which he had no per-

sonal knowledge. He found that there had been a failure of
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the contractor to perform, and charged him with the costs to

the Government occasioned by that breach or failure. Was
not this within the ordinary ministerial duties of such officer

of the Postoffice Department as much, if not more so, than to

determine that a postmaster in the Philippines has received

certain stamps, supplies and property of the United States,

or that he had sold them and not accounted for them? These

would be everyday matters of bookkeeping, and yet as a mat-

ter of common knowledge we must know that none of the

men keeping the accounts in Washington have or had personal

knowledge of the transactions they enter in such books, and

that all such bookkeeping is done by means of what Defendant

in Error terms hearsay, but in the ordinary course of business

and departmental routine.

In the United States vs. Case, the officials had made a gross

charge for "commissions illegally claimed" and "property

illegally retained." In the case at bar the claim is itemized

and the postoffice officials have by the accounts ministerially

evidenced certain facts. They haven't judicially undertaken,

or judicially determined, that anything was legally or "ille-

gally" done. It was this vice in the action of officials of the

Postoffice Department, and their proneness to deduce legal

conclusions involving malfeasance, and incidentally fraud, at

which the ruling of the Court was aimed. Further, the case

seems to have rested on the fact that the statute only author-

ized the "withholding" of commissions on false returns by the

postmaster and did not authorize a charge, when the accounts

had once in due course been settled and allowed.

The Government's contention in the case at bar is this : The

same being a suit to recover a certain sum of money, that the



ultimate fact or issue is, are the defendants indebted in this

amount to the United States, the effect of the settled

account certified by- the Sixth Auditor is not only sufficient

to show the items and amounts, but the fact of debt itself. In

United States vs. Stone, 106 U. S., 525, at page 530, it is

said : "And a separate adjustment of his accounts for both

periods made at the Treasury Department upon its books is

prima facie evidence not only of the fact and the amount of

the indebtedness, but also of the time when and the manna

in which it arose.

The next case quoted and relied upon by Defendant in

Error, United States vs. Fosyth, 6 McLean, 584, Federal Case

No. 15,133, was a criminal case and contains a recognition,

as I consider, of the distinction I have made above—that items

and facts ascertained by the ordinary official action of the de-

partment ( though the information acted on may involve hear-

say), are, when certified, competent evidence when otherwise

i; would not be so. It was therein said:

"The transcript being offered in evidence was objected to

on the ground that the items were not set down from the re-

turns of the defendant, but were returned by his successor

from talking with the persons who had paid duties into the

office. The treasury transcript is made evidence when duly

certified. There is no objection to the authentication of this

document, but the items on which a considerable part of it is

based, though put into the transcript, are not evidence. They

were not ascertained and established by the ordinary official

action of the department, and consequently they are not evi-

dence. Many of the items were put down by an estimate, and

others no better proof of their validity but hearsay, which is

not admissible."
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This ([notation shows that the same fault was involved as

in the case of United States vs. Case, supra. There was a

gross charge, or worse still, a mere gues-s or estimate, and

further, the charges and items were not made in the ordinary

course at the time of the transaction, but made long after from

talks held with private, not official, persons interested adversely

to the party sought to be charged.

The next case cited and quoted by Defendant in Error is

that of the United States against Buford, 3 Peters, page 12.

That case was one where the Government was suing the de-

fendant on a treasury statement made upon a receipt given to

an officer named Morrison by the defendant and assigned by

Morrison to the United States under a special Act of Congress.

Tt was therein said

:

"An acconnt stated at the treasury department which does

not arise in the ordinary mode of doing business in that de-

partment can derive no additional validity from being certi-

fied under an Act of Congress. Such a statement can only be

regarded as establishing items for moneys disbursed through

the ordinary channels of the department where the transac-

tions are shown by its books. In these cases the officers ma\

well certify, for they must have official knowledge of the facts

stated, but where moneys come into the hands of an individ-

ual, as in the case under consideration, the books of the treas-

ury do not exhibit the facts, nor can they be official informa-

tion to the officers of the department. Tn this case, therefore,

the claim must be established, not by the treasury statement,

but by the evidence on which that statement was made. The

account against Buford is founded on a receipt and was made

out on the day it was assigned to Morrison under a special Act
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of Congress. Until this time Morrison was charged on the

books of the treasury with this sum of ten thousand dollars,

and there can be no doubt that he and his sureties were liable

for it. As the advance of this sum to Buford was not made

in pursuance of any authority, the treasury officers had no

right to release Morrison from liability by crediting his ac

count with so much money paid to Buford. The declaration

being special upon a treasury account, and the account being

raised upon the assignment of a receipt, the claim of the United

States to the sum in controversy, as presented, cannot be con-

sidered as existing prior to the assignment."

It needs no argument to show that a treasury account grow-

ing out of the circumstances and acts surrounding a business

transaction, to deal with which it had required a special Act

of Congress, applying to private individuals, is not a transac-

tion arising in the ordinary course of departmental business

and routine, and the Court might well say that the department

officers had no official knowledge of the facts, and that when

they undertook to certify and determine them they were acting

without the scope of their authority.

The next case qm'i"' -»nd rdr^ 1 upon by the Defendant in

Error was that of the United States vs. Smith, 35 Federal,

490, which was a case where a certain gross charge contained

in a treasury transcript was rejected as evidence:

"Among the various papers forming the transcript is a

statement purporting to be a copy of Smith's 'consolidated

account' as borne on the books of the treasury department. On

the debit side of the account he is charged with the sum of

$1,777.03 'for government property received at the Western
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Shoshone Agency and not properly accounted for.' The

transcript of the 'consolidated account' doesn't show of what

the property consisted, nor the manner in which the value of

the same was ascertained. * * * Respecting this latter

paper it should also be said that it doesn't profess to be a

transcript from any book kept, or a copy of any document on

file, in the treasury department. * * * But a transcript

from a book which merely shows a charge in gross against

the officer for the value of public property, without describing

the property or the method of valuation, or the manner in

which it came to his hands, or the disposition made of tlu

same, is of no value even under Section 886."

There is certainly nothing so far in that case' that applies

to the case at bar. It could hardly be said that a gross charge,

such as the one in that case, that neither disclosed the items of

which it is composed nor the value, was in any sense an "ac

cout" or "statement of account" as contemplated in Sections

886 or 889 R. S. But no such objection could be urged against

the statement of account in this case, which is :

Statement of Account for Amount of Actual Damage.

Dr. C. C. McCoy (Cat.) Failing Contractor, in account with the United
States, Cr.

Route Route
76,475 To amount paid J. M. Gor- 76,475 Ry transportation from

man, for temporary ser- April 1, to August 13,

vice, from May 5, to 1803 $2,845 65
August 13, 1883 $4,827 77 By balance 5,772 99

" To amount of fine, 3d
quarter, 1893 5 00

" To difference between bis

contract at $7,700.(10 and
the contract of Max
Popper, at $12,000.00 per
annum, from August 14,

L893, to June 30, 1894. . . 3,785 87

$8,618 64 $8,618 64

To balance $5,772 00
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This shows definitely what the items of charge are and the

amounts of each, and certainly the drawing and paying of

warrants for these items are matters within the official knowl-

edge of the officer of the department charged with keeping

these accounts.

Tn the case of the United States vs. Smith, supra, it was

said :

"But the defendant's money transactions with the Govern-

ment stand on a different footing. The transcript is compe-

tent, under Section 886, to show what public moneys the de-

fendant received and what disbursements made by him have

been approved."

In that case the defendant was an Indian agent connected

with the Shoshone and other Western agencies. Now ran it

be said that the actual knowledge, or means thereof, of the

person in Washington City who made the entries or charges

against Smith are shown to be, or in likelihood were, any

greater or more certain than that of him who made them

against McCoy, or that the one had more certain official knowl-

edge that Smith "received" certain money than the other had

that McCoy "failed" to carry certain mail?

The next case cited by the Defendant in Error, United

States vs. Jones, 8 Peters, 375, was a case where certain

charges in a treasury transcript were held to have been made

in gross and not itemized; and further, that they were not

made in the ordinary mode of doing business in the depart-

ment, and that the law had provided other means of certifying

copies to make such charges susceptible of prima facie proof.



and on these grounds such entries were rejected as evidence.

In that case the Court said

:

"The issuing of the warrants to Orr (defendant's intes-

tate), was an official act 'in the ordinary mode of doing busi-

ness in the department,' and the fact is proved by being certified

as the act of Congress requires. But the execution of bills of

exchange and orders for money on the treasury, though they

mav be connected with the settlement of an account, cannot

be official information to the accounting officers. In such

cases, however, provision has been made by law by which such

instruments are made evidence without proof of the hand

writing of the drawer. * * * The following item was

also objected to by the defendant's counsel, 'to accounts trans-

ferred from the books of the Second Auditor for this sum

standing to his debit under said contract on the books of the

Second Auditor transferred to his debit in this office, $45,-

000.00.' This item was properly rejected by the Circuit Court.

The Act of Congress in making a 'transcript from the book?

and proceedings of the treasury' evidence, does not mean the

statement of an account in gross, but as they were acted upon

by the accounting officers of the department."

Tt is impossible to see wherein this case applies to the one

at bar.

The next case cited by the Defendant in Error is that of

the United States vs. Patterson, Gilp 47. Federal Case No.

1 6,008. That was a case where the paper offered in evidence

was a register's report to the Comptroller and not a certified

"transcript from the books and papers of the treasury," and

in that case the defendant therein only directed his objection



to the one item, "to balance due on statement of his account

per report No. 15,877, $13,723.78." It was said in that de-

cision :

"The question to be tried by this jury is the correctness of

this adjusted reported balance, but if it is allowed to prove

itself, what is to be tried? If a treasury certificate that such is

the balance reported to be due is enough to entitle the United

States to a verdict and judgment for that amount, the trial

is a mere pretense and useless form, which mig'ht be dispensed

with and a judgment entered at once upon the production of

the certificate. This cannot be the intention of the law."

Of course it is clear that this decision is eminently correct.

To merely report a balance as due from a defendant would

leave neither a question of law nor of fact to be tried or de-

cided, that is, whether the item was legally charged or not, but

the case is not an authority one way or the other in the case

at bar.

In the case at bar the items of damage to the United States.

by reason of defendant's failure, are clearly and expressly

set out in the settled account. If they involve the question of

the measure of damage or other legal question, defendants

could take advantage thereof upon an objection to its suffi-

ciency or competency as evidence, and likewise it is definite

enough if they wish to take issue and disprove either the fact

of damage or the amount thereof, or other fact connected with

the items.

Tn the next case cited by Defendant in Error, United States

vs. Edwards, 1st McLean, 463, Federal Case No. 15,026, it was

decided that a statement of an account in gross showing simply

balances, was not evidence. Therein it was said :
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"The treasury officers seem to pay more regard to their own

peculiar forms than to the requisites of the law or the decis-

ions of the courts of the United States. It has long since been

decided by the Supreme Court, United States vs. Jones, 8 Pet.,

33, U. S., 383, that the Act of Congress in making a trans-

cript from the books and proceedings of the treasury evidence,

doesn't mean the statement of an account in gross, but a

statement of the items, both of the debits and credits, as they

were acted upon by the accounting officers of the department.

* * * Controversies frequently arise on treasury adjust-

ments because certain items claimed as credits are disallowed

or certain debits are charged, and how can the Court decide on

these items if they be not stated in the transcript? A trans-

cript must present the accounts to the Court as they stood be-

fore the accounting officers, and the judgment of the Court

must be given on this evidence."

The next case cited and quoted by the Defendant in Eror

is that of the United States vs. Carr. 132 U. S., 044, wherein

it was decided that there was no presumption that the post-

masters at Santa Rita and Natividav knew of the terms of a

mail carrier's contract and that he was not complying there-

with. Just wherein this case applied and is an argument for o<*

against the proposition of the effect of the Postmaster Gen-

eral's finding that the Defendant in Error, McCoy, was a fail-

ing contractor, and his knowledge in that regard, it is impos-

sible for me to conceive.

An analysis of the foregoing excerpts will show that the

certified statements from the Auditor and other officers in the

departments held incompetent therein by the Courts were so

held either by reason of the charges being gross charges, mere
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balances, or because it was shown that they were not made in

the ordinary departmental methods of transacting business.

These decisions throughout distinguish between actual and

official knowledge and between official knowledge and knowl-

edge derived from hearsay, as the facts are disclosed in these

cases, information from hearsay means information from pri-

vate, not official, sources, and to be incompetent requires the

further disqualification of being obtained otherwise than in

the ordinary course of doing business. This Court has said

in its former opinion (Record, page 31):

"The postmaster at San Francisco appears to have had

knowledge of this fact (referring to the abandonment by

McCoy of the performance of his contract), and all the subse-

quent proceedings were based upon his statement of this fact

in a telegram to the Second Assistant Postmaster General."

Can it in any sense be said that such information is hear-

say? Did not that telegram convey to the Postmaster General,

his Assistants and the Auditor and Accountants in that de-

partment "official knowledge" of the abandonment by McCoy

of the performance of his contract, and with that knowledge

render regular and competent all subsequent action, the

charges of items, settlement of account and certification ? Can

it be said that the cablegram to the Secretary of the Navy from

an Admiral that he has destroyed a hostile fleet and captured

el foreign city doesn't give the former official knowledge of

those facts?
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T would also cite in this connection :

Soule vs. United States, ioo U. S., pages 8 to n.

United States vs. Dumas, 149 U. S., page 278.

Culver vs. Uthe, 137 U. S., page 655.

United States vs. Egleston, 25 Federal Cases, Case No.

15,027.

United States vs. Stone, to6 U. S., page 525.

A ruling seems to me necessary to uphold this judgment

that the evidence must be a fac simile of the pleadings, and

this would result in all suits arising in the departments upon

stated accounts in compelling the attorney to set out in his

complaint, first, the contract, second, the Auditor's statement

of the defendant's account, finding him indebted in so much,

and third, refusal and failure to pay. Such a complaint would

not give definite and full information of the cause of action

sued on that the one in this case did, and I submit that any

ruling that the proofs do not correspond with the allegations

of the complaint is unjustified under our rules of pleading.

Second Ballinger's Code, 4903 and 4906. The stated account

ii itself evidence of not only the amounts, but the fact of in-

debtedness itself, which fact includes the breach of contract

by failure to carry mails, of which it is complained there is

no proof. United States vs. Stone, supra.

There is another feature in this case which I find nothing

in the record to convince me received consideration upon the

former hearing. The contract between McCoy and the Gov-

ernment provides, among other things (page 86 of the Rec-

ord) :
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"And it is further stipulated and agreed, that the Post-

master General may annul this contract for repeated failures;

for violating the postal laws ; for disobeying the instructions

of the Postoffice Department ; for refusing to discharge a

carrier or any other person employed in the performance of

service, when required by the Department; for transmitting

commercial intelligence or matter that should go by mail, con-

trary to the stipulations herein ; for transporting persons so

engaged as aforesaid ; whenever the contractor shall become a

postmaster, assistant postmaster, or member of Congress; and

whenever, in the opinion of the Postmaster General, the service

cannot be safely performed, the revenues collected, or the laws

maintained.

"And it is further stipulated and agreed, that such annul-

ment shall not impair the right of the United States to claim

damages from said contractor and his sureties under this con-

tract; but such damages may, for the purpose of set-off or

counterclaim, in the settlement of any claim of said contractor

or his sureties against the United States, whether arising under

this contract or otherwise, be assessed and liquidated by the

Auditor of the Treasury for the Postofrice Department."

There are many analagous provisions to the above both in

the Government's construction contracts and those of private

persons giving engineers and architects the authority to de-

termine and declare or certify the performance or failure to

perform on the part of the contractor, and it has been uni-

formly upheld that such determinations, in the absence of

fraud, were conclusive. The above quoted portion of the con-

tract in this case gave the Postmaster General power to find

there had been failures to perform and that the service could
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not be safely performed, and upon that finding to annul the

contract, and further, that in such cases the Auditor might

assess and liquidate the damages. In pursuance of these pro-

visions, upon information communicated from an official

source, on May 18th, 1893, the Postmaster General determined

and declared (Record, page 96) :

"State of California. No. 76,475.

"Regulation Wagon Service, San Francisco, San Francisco

County. Contractor, C. C. McCoy. Pay, $7,700.00.

"Whereas, C. C. McCoy, contractor on this route under the

advertisement of September 16, 1889, has. failed to perform

the service he is hereby declared a failing contractor.

"W. S. BISSELL,

"Postmaster General.

"Date, May 18, 1893."

Thereby not only annulling the contract, but finding that

prior to that date. May 1 8th, 1893, McCoy had "failed to per-

form the service" thereunder. I believe if the above provision

had been called to the attention of this Court upon the former

hearing, it would not have decided that a "material allegation

of the complaint was that on the 8th day of May the said C.

C. McCov and the said sub-contractors did abandon the said

contract and did fail and refuse to perform the same," and

that "the statement of McCoy's account by the Auditor of

the Postofifice Department. * :;: ::: and certificate of the

Postmaster General dated May 18th. 1893, declaring that

McCoy had failed to perform the service and was a failing

contractor, were all legally insufficient to establish the fact

that McCoy had wholly abandoned his contract," for I cannot
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escape the conviction that the Postmaster General's finding

and certification is not only evidence of the failure to perform.

but conclusive evidence of that fact.

In further pursuance of the provision above quoted, and

also under the authority of the statute, the Auditor of the

Treasury for the Postoffice Department, on June ist, 1895

in a statement and settlement of McCoy's account with the

United States, "assessed and liquidated" the damages the

Government had sustained by reason of such breach and failure

to perform the service contracted for, at $5,772.99. (Record,

page 53.)

For the foregoing reasons, it is respectfully submitted that

the Court erred as more specially appears by assignments of

error, supra, and that the judgment of the lower Court should

be reversed, with instructions to enter judgment against de-

fendants for the above amount, interest and costs.

WILSON R. GAY,

United States Attorney.

EDWARD E. CUSHMAN,
Assistant United States Attorney.
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UNITED STATES OP AMERICA,
Plaintiff in Error,

VS.
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WILLIAM O'DONMELLand THOMAS
MOSGROVE,

Defendants in Error.

BRIEF OF DEFENDANTS IN ERROR

STATEMENT.

This ease was begun on the 6tli day of November 1805

and after continuances were repeatedly had at the in-

stance of the government, was finally tried on November

15, 1809. At that time a judgment of nonsuit was enter-

ed at the close of plaintiff's case. A writ of error was

had to this court, and on October 8, 1000 the cause was re-

versed and remanded to the Circuit Court for further pro-
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ceedings in accordance with the opinion of this Court

which was published at that time in 104 Federal, page 669

and is found in the record at page 26.

At the November 1900 term of the Circuit Court the

parties went to trial again. The government after it had

presented the identical evidence offered upon the former

trial and no more, closed its case. Strictly obeying the

mandate of this Court and submitting to the law of the

case as defined by the opinion, the defendants in error con-

sented to a verdict against them for the five dollar item

of fine included in the account and asked for a judgment

of non-suit as to the other items. Such a judgment was

entered and the government has sued out a second writ

of error, assigning practically the seme error as was as-

signed upon the first appeal.

ARGUMENT.

We will notice only briefly the assignment of error in

the refusal of the Court to grant a continuance because of

the absence of the witness Ford. We were so anxious ro

have this matter determined that we consented to another

trial although we doubted if the Government was entitled

to it under the mandate. The trial was set for May i),

1901, at the request of Attorney for Government, (re-

cord page 51 ). The learned trial judge was familiar with

the dilatory course that had been pursued by the Govern-

ment since these cases had been begun. No showing was

made of due diligence to obtain the testimony of Ford.

He resided beyond the limits where he could be compelled



to respond to a subpoena. The cases had been pending

and had been at issue for years and no effort had been

made to obtain his deposition. The presumption is that

no such effort ever would be made. The rule is familiar

that when due diligence has not been used to obtain a depo-

sition of an absent witness, and the Court Is not assured

that such Witness will be present at a subsequent term a

continuance should be refused. No less familiar is the

rule that the granting or refusal of a continu ince is withi u

the discretion of the trial judge and no error can be predi-

cated upon his exercise of that discretion unless an abuse

of it is apparent.

4 Encyelopoedia of Pleading and Practice, pp. 835,

859.

With a charming nonchalance, the Attorney for the Gov-

ernment disregards the opinion of the Court rendered upon

/he same facts in the sc me ease and attempts to argue anew

the matters involved in the first appeal. When the Court,

said in its opinion "The Court was therefore right in hold-

ing that the documents offered in evidence by the plaintiff

were legally insufficient to make out a prima facie case for

damages on account of the alleged entire failure of McCoy

to perform the service provided in his contract,'' that

statement became the law of the case. The lower court

followed that law in its ruling upon the second trial and

now the attorney for the government assigns that ruling

as error in the very Court which announced it.



Whatever has been decided upon one writ of error or

appeal can not be reviewed upon a second writ of error or

appeal brought in the same suit. The first decision has be-

come the settled law of the case. This is the statement of

a rule laid down long ago by the Supreme Court of the

United States, followed uniformly there and in all the

Federal Courts and as nearly as the writer has been able

to ascertain in the xVppellate Court of all the States unless

it be Nebraska, Texas, Utah and Missouri.

As a few of those cases we cite:

Thompson vs. Maxwell Land Grant & R. Co., 168 U. S.

451.

Great Western Telegraph Co., vs. Burnham, 162 U. S.

339.

Northern Pac. R. R. Co., vs. Ellis, 144 U. S. 458.

Clark vs. Kieth, 106 U. S. 464.

Supervisors vs. Kennicott, 1)4 U. S. 498.

Wright vs. Columbus II. V. & A. R. Co., 20 Sp. Ct.

Rep. 398.

An exhaustive note upon the effect of this rule is found

in 34 L. R. A. 321.

Further citation of authority upon this well established

principle would not be in place as this Court has clearly

adopted it in

Matthews vs. Columbia Nat. Rank, 100 Fed. 393.



No application for a review or rehearing of the former

decision of this Court was made. The learned counsel for

Government has now filed a brief in which he urges no new

reason and cites not a single authority which was not

called to the Court's attention at the former hearing but

seeks by a transparent paraphrase of the argument used

before to overturn what has become the law of the case

by virtue of the opinion and mandate of this Court.

There being no question involved except what was

brought up and considered by the Court upon the former

writ of error, we respectfully ask that this appeal be

dismissed without a hearing upon the propositions submit-

ted in the brief of plaintiff.

For the purpose of keeping our whole case together, but

with the prayer that we may not be deemed contemptuous

in repeating an argument upon propositions already

decided by this Court in this case, we print the substance

of the argument used by us upon the former hearing of this

cause.

A material allegation of the complaint, put in issue by

the general denial was "that on the 8th day of May, 189:5.

the said C. 0. McCoy and the said subcontractors did aban-

don the said contract and did fail and refuse to perform

the same." This allegation so denied must be proved by

the plaintiff. Were the transcripts from the department

unassisted sufficient to prove this?
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For the convenience of the Department in the adminis-

tration of public business it has been found necessary to

provide that when adjustments are made by the proper of-

ficers of the Department such adjustment of account shall

be taken as prima facie correct by the Court in which

judgement is sought, and this, we believe, is as far as the

law makers intended to go. It is charged in the complaint

that the contract entered into between the defendants in

error and the United States was broken by the failure of

McCoy to carry the mails according to the contract. This

is a matter of which the Auditor of the Postoffice Depart-

ment has absolutely no knowledge. In order for the Gov-

ernment to recover in this case it must prove that McCoy

failed to carry the mails as he had agreed. Can it be 1 said

that the sixth Auditor of the Treasury may, sitting in his

office in Washington City, make a charge upon his books

against a contractor and by certifying the transcript of

that charge to some judicial tribunal establish the fact that

the contractor who had agreed to carry the mails in the

city of San Francisco had failed to so carry them?

Before the Government can recover there must be estab-

lished in this case a substantive fact, namely, that McCoy

failed to comply with his contract. After they have es-

tablished that substantive fact it is probably true that a

statement such as exhibit J\ would establish prima facie

amounts lost by the Government on account thereof.

We call the Court's attention to the case of the United

States vs. Case, 49 Fed. Rep., 270. Our idea of the mean-

ing and effect of this statute is well expressed in this case



"If this sweeping and arbitrary power is to be conceded to

the officers of the Department, they would as well have

made the deficiency twice or three times as great as it is.

They have only to make a charge, no matter how unfound-

ed it may be, and have it certified, and the postmaster and

his bondsmen are without remedy. ... It is thought,

however, that it was not the intention of the law that ex-

ecutive officers should be clothed with the power thus to

usurp the province of court and jury and decide finally and

irrevocably questions of facts upon ex parte and hearsay

statements. Such power is not found in the section of the

statute 1 referred to."

What could be a more flagrant violation of the simplest

rules of justice than to say that the Auditor of the Post-

office Department can make out a prima facie case against,

the defendant in error merely by signing such a certificate

as exhibit "B?" How does he know there was a violation

of the contract? His means of knowledge is set out in

(he record at page 93. It consists of two telegrams signed

"Backus, Posmaster." In other words, the Second Assist-

ant Posmaster General at Washington, D. C, received the

telegrams bearing the name of Backus, Postmaster, stating

that route No. 76475 was down. Upon evidence which is

worse than hearsay, for he has no personal knowledge of

the fact, and no means of knowing by whom this telegram

was actually sent, he certifies his knowledge thus obtained

to the Auditor of the Treasury, and upon that the Auditor

makes a. certificate and the Government without further ev-

idence, seeks judgement against the contractor. We be-

lieve no such construction of the statutes is warranted
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United States vs. Forsytlie, 6 McLean, 584; Fed. Case

No. 15123.

As was well stated in the case of United States vs.Bur-

ford, 3 Peters, 12 : "An account stated at the Treasury

Department which does not arise in the ordinary mode of

doing- business in that department can derive no additional

validity from being certified under the act of Congress.

Such a statement can only be regarded as establishing items

for moneys disbursed through the ordinary channels of

the Department, where the transactions are shown by it

books. In these cases the officers may well certify, for

they must have official knowledge of the facts stated."

In the case of United States vs. Smith, 35 Fed., page 490,

the Court refused to charge an Indian Agent under section

886 Iv. S. upon a transcript containing a charge in gross,

because "the transcript of a consolidated account does nor

show of what the property consisted, nor the manner in

which the value of the same was ascertained."

In the case at bar the records show that the fact of delin-

quency of the contractor was ascertained by incompetent

evidence and we believe the reasoning in the case last cited

may be well applied to tin 1 case at bar. We cite further iii

support of our contention :

United States vs. Jones, 8 Peters, 375.

United States vs. Patterson, (til]), 47, Fed., Case No.

10008.
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.* - *

United States vs. Edwards, 1 McLean, 403, Fed. Case

No. 15026.

United States vs. Parr, 132 U. S., 644.

The case last cited answers the contention that may be

made by plaintiff in error that the Court has the right to

rely upon the presumption that public officers have done

their duty and that this contract would not have been re-

let, nor a charge made aginst McCoy if he had not default-

ed. The language approved by the Supreme Court is as

follows: "The presumption that public officers have done

their duty, like the presumption of innocence, is undoubt-

edly a legal presumption, but it does not supply proof of

a substantive fact."

Plaintiff in error relies upon three principal cases to

support its contention. Soules vs. United States, 100

U. S., 8; United States vs. Dumas, 149 U. S., 278; United

States v?. Stone, 106 U. S., 528. All that appears from

the Sonle case is the holding of the Court that such trans-

cripts are no more than prima facie evidence of tin 1 correct-

ness of the balance certified. In that case the transcript

purported to be a copy of the account between an internal

revenue collector and the United States. The point prop-

erly decided in that case is that accounting officers have :t

right to re-state a balance 1 in order to correct a mistake.

We do not think the Dumas case contains anything which

can be of any help in the determination of the case at bar.

In that case (page 283) it appears that counsel for the
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Government alleged as error the failure of the Court below

to instruct the jury that the transcript constituted con-

clusive, rather than prima facie, evidence of the balance

due to the United States. The Court holds that the trans-

cript was at most prima facie evidence, and it appears

( page 279) that the transcript in that case is more full and

complete than in this case, inasmuch as it had appended

copies of papers pertainingtotheaccount, and we make no

doubt that the balances in the case claimed to be due the

Government were shown by competent evidence which

was attached to the transcript, We believe the closing-

words of the Stone case will show that the point in con-

troversy did not arise in that case.

We believe there is an additional objection to the last

item charged against McCoy in exhibit "IV being the dif-

ference between his contract and the contract of a subse-

quent contractor. Courts of law will not go behind ad-

justments made by officers of the different Departments

when they have proceeded properly in making those ad-

justments. If it be made to appear to the Court that tin 1

officers of the Land Department, or the officers of the

Treasury Department, or any other Department of the Ex-

c( utive branch have, in reaching a determination, proceed-

ed upon an erroneous conception of the law, the Court will

inquire into the decision and reverse it. We insist it is

evident from the face of this account that in charging the

last item of $3587.87 to McCoy the officers of the Treasury

Department took as a criterion a measureof damage which

is not warranted by the law. If McCoy did violate his

contract the measure of damage is the difference between
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his contract price and the value of the same service in the

open market, and the difference between McCoy's contract

and the contract price of Max Popper is not the measure

of damage; hence it appears that the officers of the treas-

ury Department adopted a wrong1 standard, an erroneous

criterion in their assessment of damages against McCoy,

and it should therefore fall. In the case of the United

States vs. Patterson, and in some of the other cases here-

tofore cited, the Court refused to admit in evidence n

transcript which contained a charge in gross but did not

set forth the whole account and the item from which it

arose. How much stronger reason, therefore, for rejecting

an item in a transcript which appears to have been illegal-

ly made. Suppose this last item was as follows: "To

difference between the contract of McCoy at $7700 and the

cost of the Spanish-American war," and the difference was

charged to McCoy. The absurdity of such a charge would

at once appear and it would be stricken out. We insist.

that the charge in its present shape is just as absurd.

We take it that we need not enlarge at length upon our

reason for the contention that the telegrams at page 93

are incompetent. They appear to be copies of telegrams

received in the office of the Second Assistant Post Master

General. The original papers of which these transcripts

are copies would not be evidence, and, as several of the

authorities heretofore cited say, no officer can make com-

petent evidence out of incompetent evidence by certifying

to it. If it was sought to show that Backus, Postmaster,

informed the Department by telegram that the route was

down the best evidence of that fact would be the original
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telegrams sent by Backus. The papers from which. these

copies arc made arc incompetent, therefore the. transcripts

;nc incompetent and of no legal sufficiency. In order to

convenience the officers of the Government it may be neces-

sary to give them many privileges, but as long as the

constitutional provision that property shall not be taken

without due process of law remains we imagine that all of

the rules of evidence will not be abrogated unless Congress

• Iocs so in express terms. And until Congress does do so

the officers of the Treasury Department will not be able

to bundle up a mass of incompetent evidence lying about

their respective offices and by attaching a certificate to it

send it out to the different Courts of the land and demand

that upon that alone judgement shall be entered and execu-

tion awarded against the property of a private citizen.

The absurdity of their effort to make competent evidence

out of incompetent evidence appears in several places in

the record. One instance is the telegrams above referred

to: Another is the certificate of William O. Fallon, page

54 of the record, which appears to be inserted in the record

for the purpose of proving that demand was made up-

on the bondsmen. The original letter on file in the De-

partment would not be evidence because it would be only

hearsay, consequently this copy is not evidence. Upon

page 93 is a copy of a letter by which it is evidently sought

to prove that notice was served upon O. 0. McCoy, but no

pi-oof of the mailing of the letter is appended, nor is there

any proof that the place to which it purports tohavebeen

directed was the place of residence of C. (\ McCoy. An
elementary knowledge of the principles of the law would

suffice to inform the officers of the Department that none



13

of such matter was Legal evidence, and the Court below did

not err in granting a judgement of non-suit because of the

illegal insufficiency of the evidence upon which the Govern-

ment rested its case, because it had failed to prove by any

competent evidence that McCoy had ever violated the con-

tract he had engaged to perform.

For six years we have come to the bar of the Federal

Court twice each year seeking for a judgement that would

be final in this and other cases depending upon the same

facts the pendency of which has made unstable the for-

tunes of our clients. In the Government's own good time it

went to trial. We prevailed. We followed their writ of

error to this Court, and went back to the lower Court to

obey its mandate. That there might be an end we met

them in another trial to which we do not believe they were

entitled. We prevailed again, and again we follow their

writ of error. Twice the Government has failed to prove

its case after full opportunity given. Once already every

question involved has been passed upon by this Court of

final resort. There being no new matter assigned, may it

please your Honors to dismiss this writ of error and show

us an end to this litigation which we are loth to leave as

our single heritage to our heirs.

Respectfully submitted

W. T. DOVELL,

Attorney for Defendants in Error..
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IN THE

UNITED STATES

CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT.

United States of America,

Plaintiff in Error,

vs.

C. C. McCoy, David W. Small, ^>
No

-
708 -

William O'Donnell and Thom-
as Mosgrove,

Defendants in Error.

REPLY BRIEF FOR THE UNITED STATES.

Upon Writ of Error to the Circuit Court of the United

States for the District of Washington,

Southern Division.

STATEMENT.

There is an error in the recital preceding the opinion

of this Court regarding what the record shows, to

which attention is called. It is stated therein (Record,

page 28),
'

' and on May 17th, 1893, said McCoy having

failed to perform service on route No. 76,475, an order

was made by the Second Assistant Post Master General

declaring the said C. C. McCoy a failing contractor."



The order above referred to was not made by the

Second Assistant Postmaster General, but by the

Postmaster General. (Record, page 96.) The mistake

probably arose from the letter of notification of the

making of that order to C. C. McCoy by J. Lowry Bell,

Second Assistant Postmaster General. (Record, page

94.) It is thought this mistake, if relied upon, might

mislead, if the decision herein should turn upon the

point made in the main brief of Plaintiff in Error (page

19 et seq.) That is, that the Postmaster General might

annul the contract under its terms for repeated failures,

etc. ; for though the Second Assistant Postmaster

General might under statute perform duties imposed

upon the Postmaster General by law, yet the power or

discretion vested in him by the contract itself probably

could not be delegated.

Regarding the opening sentence of the brief of

Defendant in Error, attention is called to the fact that

there is no reference made to any portion of the record

supportiDg the statement therein,—that continuances

had been repeatedly had of this cause in the Circuit

Court at the instance of the Government, and there is

nothing in the record to support such a statement.

ARGUMENT.

Regarding the error assigned of the Court's refusal

to continue on the showing of Plaintiff in Error, it is

stated in the brief of Defendant in Error as one of the

reasons for refusing the continuance (page 2 thereof),

" the learned trial Judge was familiar with the dilatory



course that had been pursued by the Government since

these cases had been begun. " There is nothing in the

record to support that assertion. The reasons which

the Court gave for the refusal to continue will be found

on pages 51 and 52 of the Record, and the above quoted

is not one of those given, and presumably, exprcssio

unius est exclusio nlterius.

It is submitted that the affidavit (Record, pages 48 to

50), discloses due diligence on the part of the Govern-

ment to secure the wanting evidence. The Defendant

in Error's criticism that though the case had been

pending for years no effort had been made to take the

deposition of Ford is unfair, for as the Record shows,

the requirement of parol evidence of this character had

only been disclosed by the opinion of this Court upon

the former hearing. Up to that time the Government

had no intimation but what its theory of the case that

the Auditor's certified accounts were sufficient was

sound. The Government had brought this case on for

trial at the next term of the Circuit Court after that

decision, that is, the next term at which it could

practicably be brought on in view of the time allowed

for filing a petition for re-hearing. (Record, page 51.

Brief of Defendant in Error, page 2.)

The character of diligence required in such cases is

reasonable diligence. There is no absolute standard.

It depends upon the usual course of procedure and

methods of doing business, and it is submitted that the

learned Judge below erred in applying to the absent

witness, a servant of the Government, with official

knowledge, whom the Government itself had asked to



attend upon the Court to testify in its behalf, the same

rules that might apply in the case of an ordinary wit-

ness. There is nothing to justify the inference or

presumption that the witness had refused or would

refuse to obey the command or request of the Govern-

ment employing him in this particular. But even if the

rules applying to an ordinary witness were to obtain,

the excuse as offered for the absence of this witness

was sufficient, and entitled Plaintiff in Error to a con-

tinuance. (4th Encyclopaedia of Pleading and Practice,

861, and cases cited.)

RES ADJUDICATA.

If the argument of counsel for Defendant in Error on

this point is to prevail, we are placed in this position :

This Court having indicated in its opinion from what

sources the testimony held to be wanting could be

obtained, it was manifestly simpler and more satis-

factory to secure the testimony of a witness to testify

to the breach and default of McCoy than to petition for

and argue a re-hearing, and the Government did all it

could to comply with the order and opinion of this

Court to remedy the adjudged defect upon the first

trial. Without the fault of the Plaintiff in Error it was

deprived of the benefit of that testimony, and also the

further opportunity to secure it. Now we are told that

these questions are settled past further consideration.

The Circuit Court would not re-consider them for the

manifest impropriety of ignoring and opposing the

position taken by this, its superior tribunal, and a



review of the judgment of this Court by the Supreme

Court, which judgment determines that the matter is

res adjudicata, is doubtful. Therefore if this Court's

announcement of the law applicable to this case has

become fixed beyond consideration, and like the Median

laws, the advisability of its change will not be debated,

it seems that Plaintiff in Error, without its fault, has

been deprived of valuable rights.

Aside from this argument of harshness and incon-

venience, there is nothing in the doctrine of res adjudi-

cata or law of the case to preclude the consideration of

the sufficiency of this evidence. The reasons that led

to the expressions contained in the former opinion of

this case were no doubt weighty and well digested, and

if not overcome on a reconsideration, would be all

sufficient without resorting to an ipse dixit.

Upon the mandate this cause went back for a new

trial, and it stood in the lower Court as any other case

ready for trial. The pleadings might have been

amended, or other testimony introduced. There was

nothing final about it which might have been reviewed

in an Appellate Court.

'
' When a case is reversed and remanded for further

proceedings, generally a new trial should be had." (2nd

Volume Pleading & Practice, 853 and cases cited.)

;
' A cause remanded without specific directions stands

in the lower Court as if no trial had occurred or judg-

ment had been rendered." (Volume II., Pleading &
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Practice, 851, and cases cited. See also idem 858 and

860 and Vol. III. of Century Digest, page 2822, Section

4710 et seq.)

When other or similar questions and exceptions arise

upon such new trial, there is nothing in reason or au-

thority to justify a refusal to consider them. The

cases cited by Defendant in Error, page 4 of his brief,

in support of his position in this case, that the question

of the sufficiency of the evidence offered is res adjudi-

cate, are, so far as that contention is concerned, unhap-

pily chosen, for in the first case cited, Thompson vs.

Maxwell, etc., 168 U. S., 451, it was decided that in the

first appeal certain matters were terminated and so

expressed in the opinion and in the mandate, but the

case was remanded and left open for amendment and

additional proof on other points, and on the second ap-

peal the Court properly refused to open up the whole

case. It will be seen that this was much such a case

as another one cited by the Defendant in Error, to-vvit,

Mathews vs. Columbia National Bank, 100 Federal, 393,

which was a case decided by this Court, wherein it was

on the first appeal decided that the plaintiff could not

recover on his complaint, and the case was remanded

for the purpose of trying the issues raised by the de-

fendant's cross-complaint, and on the second appeal it

was decided that the plaintiff could not go into the

questions decided on the first appeal regarding the

sufficiency of his cause of action outlined in the com-

plaint. It will be seen that in both of these cases that

certain issues had been determined, and the cause

remanded for a trial on a portion of the issues not



determined, and were not cases like the one at bar,

where a trial de novo on all issues was had.

In the next case relied upon by the Defendant in

Error, the Great Western Telegraph Co. vs. Burnham,

162 U. S., 339, it is decided that an appeal does not lie

to the Supreme Court of the United States from a judg-

ment of an inferior state court.

The next case cited by Defendant in Error, Northern

Pacific R. R. Co. vs. Ellis, 144 U. S., 458, merely

decides that the decision of the highest court of a state

that a former judgment of the same court in the same

case was res adjudicata, in that case, as to the rights of

the parties, involves no Federal question to give the

Supreme Court of the United States jurisdiction.

The case cited by Defendant in Error, Super-

visors vs. Kennicott, 94 U. S., 498, seems to me to

recognize the distinction that eliminates the case at bar

from the general rule which the cases cited by the

Defendant in Error partly establish. That is, that the

rule of res adjudicata to be successf u\\y invoked on a

second appeal must be based upon something deter-

mined and contained in the order and judgment made

upon the first appeal, and that it does not apply or con-

trol in cases where it has been generally remanded to

the lower Court for a new trial, for the Court again and

again in ruling that the question was res adjudicata calls

attention to the fact that the cause had not been re-

manded for a new trial or trial de novo, and therefore

the matters discussed were the law of the case, plainly

implying that if it had been remanded for a new trial

such would not have been the case.



The next case cited by the Defendant in Error,

Wright vs. Columbus, etc., 20 Supreme Court Reporter,

39S, does not involve the question of res ajudicata at all,

but that of stare decisis.

In tha case of the City of Hastings vs. Poxworthy, a

Nebraska case, reported in the 63rd Northwestern at

955, the Court reviews in extenso the cases generally

relied upon b}^ those invoking the rule of res ajudicata

or law of the case to prevent the consideration of points

alleged to have been terminated upon the first appeal or

decision. The Court examines not only the Federal

cases on this question, but those of California and other-

States, and after a careful review of such cases, justifi-

ably concludes :

" The Supreme Court of the United States and other
Courts having once entered judgments or decrees,
finally njudieating certain issues, decided very properly
that on a second appeal nothing so adjudicated could be
relitigated. Other courts decline to permit a party
after an unsuccessful appeal to prosecute a second
appeal from the same judgment. A few courts, notably
California, failing to draw the distinction between a
judgment upon the merits and a venire de novo, adopted
these cases as authority for the proposition that, where
a new trial had been awarded, the Court could not, on a
second appeal, re-examine any questions of law decided
on the first. Having gone so far, they were driven to

the further conclusion that the principle applies to

every question involved in the first appeal, whether in

fact examined or not. Then in a few instances, after
this doctrine had been established, but never in a case
of first impression, some reasons have been given in its

support. That usuall}' given is that the first opinion is

an adjudication. It needs but a moment's reflection to

show that there is no adjudication by the expression of

an opinion upon a point of law where no judgment is

entered in accordance with that opinion, but the cause



is remanded generally. The only thing adjudicated is

that there was error in the record, and that the whole
case should be relitigated. To apply the rules of res

adjudicata to such a case would require a further holding

that, where a court has over-ruled a demurrer, it may
not afterwards, on the trial dismiss the case, because
no cause of action is stated ; or, having granted a tem-
porary injunction, that it may not dissolve that

injunction if it becomes satisfied that it was improvi-

dently granted. ***** Why should the rule

be more stringent when the same case is up for review,

the erroneous judgment still unexecuted, the parties

before the Court, and the case in such a situation that

by the correction of its error no injustice will be done,

beyond, perhaps, the creation of additional costs ? If

the doctrine contended for is to prevail here, then it

follows that the only instance in which the Court is not

permitted to correct its mistakes, or refuse to do so, is

also the only instance where the mistake can be cor-

rected without injustice."

There are many other cases following the rule laid

down in the above quoted case, which is the rule

followed in those States opposed to the California

doctrine.

So far as the motion or request of Defendant in Error

that this Court dismiss the writ of error, on the ground

that these matters were res adjudicata, is concerned, he

has stated no authority to support it, and there is no

such authority. In fact, one of the cases cited by him,

to-wit, Great Western Telegraph Co. vs. Burnham,

supra, decides point blank that such is not the proper

practice, but that if the questions are res adjudicata, the

judgment should be affirmed and the appeal should not

be dismissed.
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Aside from the abstract question of res adjudicata on

second appeal and writs of error, as argued by Defen-

dant in Error, that doctrine is not applicable to this

suit. Where there has been a reversal and general

remand as in the case at bar, and the question of res

adjudicata is raised, all the cases show that where the

mandate does not set forth the determination, invoked

as the law of the case, and the Court looks beyond the

mandate to the opinion to ascertain what has been

decided, it will examine the reasons and arguments as

there outlined to discover if on the former appeal all

the matters presented in the later were presented, con-

sidered and disposed of in the first.

Now I submit that a perusal of the opinion of this

Court on the former appeal (Record, pages 26 to 32

inclusive), discloses that the Court decided that the

weak point in the chain of evidence offered by the

Government was because the statute did not authorize

the Postmaster General to make a certificate that the

contractor had abandoned his contract, nor provide that

such certificate should be admitted in evidence when

made, and that neither the question of the sufficiency

of the certified account of the Auditor as presented and

argued in the main brief of Plaintiff in Error, pages 6

to 18 inclusive, nor the question of the sufficiency and

effect of the certificate of the Postmaster General under

the provisions of the contract as presented and argued

in the main brief of Plaintiff in Error, pages 18 to 21 in-

clusive, were considered or passed on upon the former

writ of error in this case.

Wherefore, it is respectfully submitted that the lower
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Court erred, as more at large appears in the speci-

fications of error herein, and that Plaintiff in Error is

entitled to a consideration and review of those errors

by this Court, and a reversal of the judgment of the

Circuit Court.

WILSON R. GAY,

United States Attorney.

EDWARD E. CUSHMAN,

Assistant United States Attorney.
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Iii the United States District Court for Alaska, Division No.

1, at Juneau.

HENRY MUS'S'ET, as Administrator of

the Es

ceased,

the Estate of Edward ITegman, De-

Plaintiff,

vs.
No. 23A.

THE ALASKA UNITED GOLD MIN-

ING OO.,

Defendant.

Writ of Error (Original).

United States of America—ss.

The President of the United States, to the Judge of the

United States District Court for Alaska, Division No.

1, at Juneau, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is' in the said

District Court, before you, or some of you, between) Henry

Musset,as administrator of the estate of Edward Heg-

man, deceased, plaintiff, and The Alaska United Gold

Mining Co., defendant, a manifest error hath happened,

to tlhe great damage of the said Alaska United Gold Min-

ing Co., as is said and appear by the complaint; we, be-



2 The Alaska United Gold Min. Co.

Lng willing that such error, if any hath been, should be

duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then, under your seal, dis-

tinctly and openly, you send the records and proceedings;

aforesaid, with all things concerning the same, to the

Justices of the United States. Circuit Court of Appeals

for the Ninth Circuit, at the courtrooms! of said Court in

t ho city of San Francisco, together with this writ, so that

you have the same at the said place on the 10th day of

June next, that the record and proceedings aforesaid be-

ing inspected, the said Justices of the said Circuit Court

of Appeals may cause further to be done therein, to cor-

rect that error what of right and according to the law

and custom of the United States ought to be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States1

,

this 15 day of April, in the year of our Lord, one thou-

sand nine hundred and one, and of the independence of

the United States the one hundred and twenty-sixth.

[Seal] W. J. HILLS,

Clerk of the United States District Court for Alaska, Di-

vision No. 1.

The foregoing writ is hereby allowed.

M. C. BROWN,
Judge.

[ Endorsed] : Original. No. 23A. In the United States

District Court for Alaska, Division No. 1, at Juneau.

Henry Mlisset, as Administrator of the Estate of Edw'd



vs. Henry Musset, as Administrator, etc. 3i

Hegman, Deceased, Plaintiff, vs. Alaska United Gold

Mining Co., Defendant. Writ of Error, Piled Apr. 17,

1901. W J. Hills, Clerk. Malony & Colbb, Attorneys for

Defendant. Office, Juneau, Alaska.

No. 710. United States Circuit Court of Appeals, for

the Ninth Circuit. Alaska United Gold Mining Company

vis. Henry Musset, as Administrator, etc. Original Writ

of Error. Filed June 13, 1901. P. D. Monckton, Clerk.

In the United States District Court for Alaska, Division No.

1, at Juneau.

HENRY MUSSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

No. 23A.
vs.

THE ALASKA UNITED GOLD MIN

ING CO.,

Defendant.

Citation (Original).

United States of America—s*s.

To Henry Musset, as Administrator of the Estate of Ed-

ward Hegman, Deceased, Greeting:

You are hereby cited and admonished to be and appear

at a term of the United States Circuit Court of Appeals



t The llaska United Gvld Min. Co.

for the Ninth Circuit, to be holder) at the city of San

Francisco, on the 20th day of June, 1901, pursuant to a

wirit of error filed in i he clerk's office of the United States

District Court for Alaska, Division No. 1, at Juneau,

\\ heroin bhe Alaska United Gold Mining Co. is the plain-

tiff in error, and you are defendant in error, to show

cause, if any there be, why the judgment in the said writ

of error mentioned should not be corrected, and speedy

justice should not be done to the parties in that behalf.

Dated May 13th, 1901.

MELVILLE C. BROWN,
Judge.

United States,

District of Alask

Division No

laska, /-.&s.

L
J

I hereby certify that I received the within citation of

error May 20th, 1901, and served the same May 20th, 1901,

in Juneau, Alaska, by delivering to W. E. Crews, one of

plaintiff's attorney, a certified copy of the within cita-

tion, certified to by Malony and Cobb, defendant's attor-

ney, to the said W. E. Orews, personally.

Dated Juneau, May 20th, 1901.

JAMES M. SHOUP,

United States Marshal.

By W. S. Staley,

1 Office Deputy.

Marshal's Fees:

Services $3.00

Paid by defendant's attorneys.
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[Endorsed] : Original. No. 23A. In, the United

States District Court for Alaska, Division No. 1, at Ju-

neau. Henry Musset, as Administrator of the Estate of

E. Heginan, Deceased, Plaintiff, vs. The Alaska United

Cold Mining Co., Defendant Citation in Error. Filed

May 20, 1901. W. J. Hills, Clerk. Malony & Cobb, Attor-

neys for Defendant, Office, Juneau, Alaska.

No. 710. United 'States Circuit Court of Appeals for

the Ninth Circuit. Alaska United Gold Mining Company

vs. Henry Muset, as Administrator, etlc Original Cita-

tion. Filed June 13, 1901. F. D. Monckton, Clerk.

United States of America, ^1

L ss.

District of Alaska. j

Pleais and proceedings in a cause at law, tried at a spe-

cial term of the United States District Court for Alaska,

Division No. 1, begun and held at Jumeau, in said Dis-

trict, on the 10th day of December, 1900, and ending on

the 30th day of March, 1901.

Present: The Honorable M. C. BROWN, Judge; Hon-

orable J. M. SHOUP, Marshal; Honorable ROBERT A.

FRE1DRICKS, District Attorney; and Honorable W. J.

HILLS, Clerk.

On the 27th day of November, 1900, Henry Muset, as ad-

ministrator of the estate of Edward 1 legman, <!<

ceased, filed his complaint against the Alaska United

Gold Mining Company, which complaint is in words

and figures as follows:



G The Alaska United Gold Min. Co.

In the District Court of the District of Alaska.

HENRY ML/SET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Complaint.

Tbe plaintiff compains of the defendant and alleges:

I.

That defendant is a corporation duly organized and ex-

isting now, and at all times hereinafter mentioned was,

engaged in conducting, operating, and working the gold

mines of the said company at Douglas Island, in the Dis-

trict of Alaska.

II.

That Edward Heginan died at Douglas Island, Alaska,

on the 9th day of October, 1900, leaving a mother, one

sister and an aunt, residing, respectively, the said mother

residing at Vasa, Finland, and the sister in the State of

Michigan, U. S. A., as his sole surviving heirs at law, and

this plaintiff as his, principal creditor, residing at Doug-
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las, in the District of Alaska and thereafter on the 21st

day of November 1900, this plaintiff was duly appointed

and qualified as administrator of the estate of the said

Edward Hegman, and this plaintiff is now acting as such

administrator.

III.

That on October 9th, 1900, an'd for a long time prior

thereto, the said Edward Hegman was an employee of

the defendant corporation, working in their said mine,

known as the Seven Hundred Foot Claim, then and there

operated by defendant, as a miner, running and operat-

ing what is commonly known as a machine drill, in the

underground workings of said mine. That while so em-

ployed and while performing his duties as such employee,

and acting under the direction's and instructions of the

foreman of s"aid mine and the other agents, officers and

vice-principals of defendant in control of thlat branch and

department of the defendant workings, w'herein the said

Edward Hegman was so engaged.

That while the said Edward Hegman, and his co'lasbor-

ers were at the bottom of a shaft in the said mine sinking

the same, pursuant to the orders and directions of the

foreman and vice-principal aforesaid, while they had

sunk drill holes in the bottom thereof and had loaded the

sarnie with powder and fuse, preparatory to blasting and

after having given the proper signals indicating their

purpose and intentions of lighting and firing off said blast,

and after the parties in charge of the hoist had indicated

by signal that they understood that the said blasts were
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about to be lighted anl Shot off, thus indicating their

readiness and ability to hoist the said Edward Hegman

and his associates out of said shaft alter the fuse con-

nected with the charge had been lighted and 'before the

said blast went off or exploded.

That acting upon said signals and believing in the

safety of the regulations, machinery, and operations

thereof, the said Edward Hegman and his associates did

light said fuses and gave the proper signal to the parties

in charge of the elevator to be hoisted from said shaft,

whereupon and after the said Edward Hegman and his

associates had made all preparations and climbed into

the elevator to be hoisted to a place of safety they were

informed by the party above them and in charge of the

elevator that the air had been cut off from the surface

about five hundred (500) feet above and it wals impossible

for the hoist or elevator to he raised. After making ev-

ery possible effort to induce the parties in charge of the

elevator to hoist the same, the said Edward Hegman and

his associates attempted to escape death and injury from

the explosion of said blast by climbing the rope at-

tached to; the hoist or elevator. That the said Edward

Hegman, though making every effort possible to so es-

cape, and resorting to every possible means to avoid the

ronsequences of the explosion could not possibly do So,

whereupon the said blast did explode, 1thereby mangling

and wounding the said Edward Hegman, whereby he did

I hen and there die.
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IV.

The plaintiff alleges that the said Edward Hegman did

in no way contribute to his said death, and that the same

occurred without any fault or negligence on his part.

V.

The plaintiff further alleges that the death of the said

Edward Hegman was brought about through the gross

negligence and carelessness of the officers, foreman and

vice-principal of said defendant, corporation in causing

said air and power to be disconnected and cut off, so that

the said elevator could not be hoisted and the said Heg-

man be removed, from the said cause of danger.

Plaintiff further alleges that said officers and vice-prin-

cipals of said corporation well knew, or ought to have

known, at the time he caused said air to be disconnected

that the said Hegman was in said place of danger, and

could not escape without the use of said power, which the

said officers aforesaid wrongfully, unlawfully and negli-

gently caused to be disconnected.

VI.

That at the time of his death, and for a long time prior

thereto, the said Edward Hegman was a strong and

healthy and robust man, in the prime of life, being the

age of 30 years at the time of his" death and at all times

contributed to the support of his mother, sister, and aunt,

who were dependent on him. That by reason of the

wrongful, negligent, and unlawful killing of the said Ed-

ward Hegman by the defendant as aforesaid the said

mother, sister, and aunt, heirs at law of the said Edward
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I legman, have been deprived of the support and earnings

of the said Edward Hainan bo their great and irrepara-

ble injury and damage.

VIL

That by reason of the premises? and under the provis-

ions of section 353 of the laws of the District of Alaska

the defendant corporation in negligently, wrongfully, and

unlawfully causing the death of the said Edward Heg-

man as aforesaid, damaged the heirs and estate of the

said Edward Hegman and this plaintiff in the sum of ten

thousand ($10,000) dollars.

Wherefore, plaintiff prays, judgment against the de-

fendant for the sum of ten thousand ($10,000) dollars, to-

gether with the costs and disbursements' of this action.

(Signed) W. E. CREWS,

Attorney for the Plaintiff.

United States of America, 1
Us.

District of Alaska. J

Henry Muset, being first duly sworn upon his onth says:

I am the plaintiff in the above-entitled action; I have

read the foregoing complaint and know the contents

thereof, and the same is true.

(Signed) HENRY MUSET.

Subscribed and sworn to before me this 27th day of

November, A. D. 1900.

[Seal] W. J. HILLS,

Clerk of Court.
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[Endorsed]: 23A. In the District Court fotr the Dis-

trict of Alaska. Henry Muset, Administrator of the Es-

tate of Edward Hegm&n, Deceased, vs. The Alaska

United Gold Mining Company. Complaint. Filed Nov.

27th, 1900. W. J. Hills, Clerk. W. E. Crews, Attorney

for Plaintiff.

Afterwards, on the 28th day of December, 1900, the de-

fendant The Alaska United Gold Mining Co., filed its

special answer, which is iu words and figures as fol-

lows, to wit:

/// the United Stairs District Court for Alaska, Division No.

1 at Juneau.

HENRY MUSET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.

ALASKA UNITED GOLD MINING

CO., I

Defendant.

Special Answer.

Now comes the defendant and answering specially the

complaint of plaintiff, 'by way of a plea to the same for

defense thereto, alleges:
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That the plaintiff has not the legal capacity to main-

tain this suit; for that plaintiff is suing herein as admin-

istrator of the estate of Edward Hegman deceased, and for

an alleged tort against said Edward Hegman, under and

by virtue of the provision of section353 of the Alaska-Code,

saving such cause of action to him as such administrator;

but the defendant denies that plaintiff llenry Muset is

the duly qualified and acting administrator of the estate

of Edward Heignian, deceased; denies that on the 21st

day of November, 1900, or at any other time, plaintiff

was duly appointed and qualified as administrator of the

estate of said Edward Hegman, or that plaintiff is now

acting as such administrator or has any authority or pow-

er so to act, for that the letters of administration, under

and by virtue of which plaintiff claims the appointment

and authority aforesaid, were granted and issued to him

upon an ex parte application therefor without any process

being issued or any notice whatsoever being given by the

Court granting the same. That said pretended letters of

administration were isfeued by the United States Commis-

sioner's Court sitting as a Probate Court at Douglas Is-

land, Alaska, which Court had full probate jurisdiction,

but said Court never obtained any jurisdiction to make

said appointment, for the reason that nlo process was

ever issued and no notice ever given of a hearing of said

application. That, said application for letters of admin-

istration was heard and granted on the day such appli-

cation was made in a purely ex patrte proceeding. All of

which defendant is ready to verify.
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Wherefore, defendant prays judgment of the Court

whether it need make any other or further answer to said

complaint.

(Signed) MALONY & COBB,

Attorneys1 for Defendant.

[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, at Juneau. Henry

Muset, Admr. of the Est. of Edward Hegman, Dec'd,

Plaintiff, vs. The Alaska United Gold Mining Co., a Corp.,

Defendant. Special Answer. Filed Dec. 28, 1900. W.

J. Hills, Clerk. Malony & Cobb, Attorneys for Defend-

ant.



14 The Alaska United Gold Min, Co.

And on the same day the plaintiff filed his motion ad fol-

lows:

In the United 8 totes District Court for Alaska, Division No.

1 at Juneau.

HENRY MTJSET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN

ING COMPANY (a Corporation),

Defendant.

Motion for Order of Default.

I.

Comes now the plaintiff above named, and moves the

Court for an order of default and judgment against the

defendant for want of an answer.

II.

For the reason that the pleading filed by the defend-

ants marked special answer states no facts which tend to

constitute a defense to plaintiff's complaint.

(Signed) W. E. CREWS,

Attorney for Plaintiff.



vs. [[curl/ Musset, as AcDmindstrator, etc. 15

[Endorsed] : No. 28>A. In the District Court

for The District of Alaska, Division No. 1. Henry Musefc,

Ailmr. of the Estate of Edward Hegman, Plaintiff, vs.

The Alaska United Gold Mining Co., a Corporation, De-

fendant. Motion. Filed Feb. 28, 1900. W. J. Hills,

Clerk. W. E. Crews, Attorney for Plaintiff.

Afterwards, on the 31st day of Dec, 1900, the Court made

and entered the following order, to wit:

HENRY MUSET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.
No. 23A.

ALASKA UNITED GOLD MINING

CO.,

Defendant.

Order Denying Motion, etc.

This cause coming on this day to be heard upon the mo-

tion of defendant (plaintiff) for judgment herein for want

of answer the Court having the argument of W. E. Crews,

Esq., in Support of said motion and J. H. Co'bb, Esq., in

opposition thereto, denies said motion, holding the spe-

cial answer of defendant insufficient under a struct oon-
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struct ion of the statute, but allows defendant to plead

over, and grants defendant five days from this date with-

in which to answer, counsel for defendant duly except-

ing thereto.

On January 4th, 1001, the defendant filed its answer,

which is as follows:

In the United Mates District Court for Alaska, Division No.

1 at Juneau.

HENRY MUSET, Administrator of the ^

Estate of Edwajrd Hegmian, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING CO.,

Defendant.

Answer.

The defendant, for answer to the complaint herein, al-

leges :

I.

It admits the allegations of paragraph I of said com-

plaint.

II.

It admits that Edward I logman died at Douglas Is-

land, Alaska, on the 9th day of October, 1000; but de-
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fendant has no information or belief as to whether he left

a mother pv sister surviving him and therefore denies the

same. Defendant also denies upon information and be-

lief that the said plaintiff is the duly appointed and qual-

ified administrator of the estate of Edward Heginan, de-

ceased.

III.

Defendant admiits that on the 9th day of October, 1900,

and for a long time prior thereto, the deceased,, Edward

1 legman, had been in its employ as a miner, operating a

machine drill. It also admits that on tfhe said 9th day of

October, 1900, said Edward Hegman was killed by an ac-

cident in the "700" mine, owned and operated by defend-

ant; but it denies that said accident and death was

caused by any negligence of the defendant or its vice-

principal; but it alleges the truth and fact to be that the

accident causing the death of Edward Hegman was due

solely to the negligence and carelessness of the said Ed-

ward Hegman, and to the negligence and carelessness of

his fellow-servants.

IV.

Defendant denies1 that the said Edward Hegman did

in no way contribute to his said death, or that the same

occurred without fault or negligenlce on his part.

V.

Defendant denies that the death of the said Edward

Hegman wais brought about through the negligence of the

officers and vice-principals of the defendant corporation,
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as alleged; but it says that if said accident was due to the

negligence of anyone other than deceased himself, it was

the negligence of the fellow-servants of deceased.

VI.

Defendant has no knowledge or information as1 to

whether the deceased contributed to the support of his

mother, sister, and aunt, and therefore denies the same,

and denies that they were dependent upon him. It de-

nies that there was any negligent, wrongful, or unlawful

killing of Edward Hegman by the defendant; or that the

heirs at law have been deprived of the support and earn-

ings of the said Hegman.

VII.

Defendant denies that the heirs and estate of the said

Edward Hegman have been damaged by defendant in the

sum of $10,000 or any other sum whatsoever,

Wherefore, defendant prays that it be hence dis-

charged with its costs, in this behalf incurred.

(Signed) MALONY & COBB,

Attorneys for Defendant.

[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, at Juneau. Henry

Muset, Admr. of the Estate of Edward Hegman, Dec'd,

Plaintiff, vs. The Alaska United Gold Mining Co., De-

fendant. Answer. Filed Jan. 4, 1901. W. J. Hills,

Clerk. Malony & Cobb, Attorneys for Defendant.
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On January 11th, 1001, the plaintiff filed his reply, which

is as follows:

/// the District Court of the District of Alaska.

HENRY MUSET, Administrator of the

Estate of Edward Hegman, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING CO. (a Corporation),

Defendant.

Reply.

The plaintiff in reply to the answer herein alleges that

he denies that the death of the said Edward; Hegman wals

clue to the negligence or carelessness of the fellow-

servants of the said Edward Heigman.

(Signed) CREWS & HELLENTHAL,

Attorneys for Plaintiff.
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United States of America, ~]

Us.
District of Alaska. J

Henry Muset, being first duly sworn, upon his, oath

says: I am the plaintiff in the above-enltitled action,; I

have read the foregoing reply and know the contents

thereof, and the same is true.

Subscribed and sworn to before me this day of

January, A. D. 1901.

[Endorsed]: No. 23A. In the District Court for the

District Court for the District of Alaska, Division No. 1,

Henry Muset, Admr., Plaintiff vs. The Alaska United

Gold Mining Co., Defendant. Reply. Filed Jan. 11,

1901. W. J. Hills, Clerk. W. E. Crews, Attorney for

Plaintiff.

On February 14th, 1901, the jury was Selected impaneled,

and sKvorn, who having heard the evidence, the argu-

ment of counsel, and instructions of the Court, re-

tired, to consider of their verdict; and afterwards on

February 16th, 1901, returned into open court the

following verdict, to wit:
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The United States of America, "1

Vss.
District of Alaska.

/// the District Court of the United States, in and for the Dis-

trict of Alaska, Division No. 1.

HENRY MUSET, as Administrator of

tlhe Estate of Edward Hegnian, De-

ceased,

Plaintiff,

vs.
V

THE ALASKA UNITED GOLD MIN-

ING COMPANY,

Defendant.

Verdict.

We the jury impaneled and sworn in the above-entitled

cause of action, find for the plaintiff in the sum of ($10,-

000.00) ten thousand dollars.

(Signed) S. B. AGNEW,
Foreman.

[Endorsed] : 23A. The United States; of America,

District of Alaska—as. In the District Court for the Dis-

trict of Alaska, Division No. 1. Henry Muset, as Ad-

ministrator of the Estate of Edward Hegman, Deceased,

Plaintiff; vs. The Alaska United Gold Mining Company,

Defendant. Filed Feb. 16th, 1901. W. J. Hills, Clerk.

Verdict.
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Afterwards on March 16th., 1901, the Court rendered its

judgment as follows, to wit:

The United States of America,

District of Alaska.
ss.

In the United States District Court, in and for the District of

Alaska, Division No. J.

HENRY M'USET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Judgment.

This action came on regularly for trial. The said par-

ties appeared by their attorneys, Crews & Hellenthal,

counsel for plaintiff, and Malony & Cobb, ^counsel for the

defendant. A jury of twelve persons was regularly im-

paneled and sworn to try said action. Witnesses on the

part of the plaintiff and defendant were sworn and exam-

ined. After hearing the evidence, the arguments of
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counsel and instructions of the Court, the jury retired to

consider of their verdict, and subsequently returned in-

to court, with the verdict signed by the foreman, and, be-

ing called answered to their names, and say: "We, the

jury impaneled and sworn in the above-entitled cause And

for the plaintiff in the sum of ten thousand dollars."

Thereafter the plaintiff appeared in open: court by his

counsel and remitted the sum of seven thousand dollars

of the ten thousand dollars to which the jury found the

plaintiff entitled to, and offered to take judgment

against the defendant for the sum of three thousand dol-

lars. And the defendant's motion for a new trial herein

naving been heretofore overruled.

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged and de-

creed that the said plaintiff have and recover from the

said defendant the sum of three thousand dollars ($3,000-

00), with interest thereon at 8 per cent per annum, from

the date hereof until paid, together with the plaintiff's

costs and disbursements incurred in this action, amount-

ing to the sum of seventy-three and eighty one hun-

dredths dollars'.

Done in open court this 16th day of March, A. D. 1901.

(Signed) M. O. BROWN,

Judge of the above-named court.
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Afterwards the defendant filed its petition for writ of er-

ror, which is in words and figures as follows, to wit:

Tn the United States District Court for Alaska, Division No.

1 at Juneau.

HENRY MUSET, as Administrator of

tlie Estate of Edward Hegmian, De-

ceased,

Plaintiff,

vs } No. 23A.

TEE ALASKA UNITED GOLD MIN-

ING CO.,

Defendant.

Petition for and Order Allowing Writ of Error.

The above-named defendant, The Alaska United Gold

Mining Go., conceiving itself aggrieved iby the judgment

in said cause, heretofore rendered on the 16th day of

March, 1901, in favor of the plaintiff and against the de-

fendant, for the sum of $3,000; besides costs and disburse-

ments, which said judgment and the proceedings incident

thereto are erroneous in many particulars, to the great

injury and prejudice of your petitioner, the defendant in

said suit; that manifest errors have been made in this
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cause in the rendering of said judgment as fully appear

from the bill of exceptions therein and the assignment of

error filed herewith: Now, therefore, that your petitioner

may obtain relief in the premises and an, opportunity to

show and have corrected the errors, complained of, your

petitioner prays that he be allowed a writ of error in said

cause, and that upon the giving by your petitioner of a

supersedeas bond, conditioned as by law required that a

Sjtay of said judgment be granted pending said writ of er-

ror, and that a transcript of the record and ail papers in

this case, duly authenticated, be transmitted to tlhe Hon-

orable The United States Circuit Court of Appeals for

the Ninth Circuit at San Francisco, California, for the de-

termination of said writ of error.

Dated Juneau, Alaska, April 13th, 1901.

(Signed) ALASKA UNITED GOLD MINING CO.,

Petitioner.

MALONY & COBB,

Attorneys for Petitioner.

Order.

And, now, to wit, on April , 1901, it is ordered that

the writ of error be allowed as prayed for; and that upon

the defendant The Alaska United Gold Mining Co., exe-

cuting a supersedeas bond, conditioned as required by

law with sufficient sureties, to be approved by this Court,

that the execution of the judgment in said cause be

stayed pending said writ of error.

(Signed) M. C. BROWN,
Judge.
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[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, at Juneau. Henry

Muset, as Admr. of the Est. of E. Hegman, Dec'd, Plain-

tiff, vs. The Alaska United Gold Mining Co., Defendant.

Petition for Writ of Error and Order of Allowance.

Filed April 17th, 1901. W. J. Hills, Clerk. Malony &

Cobb, Attorneys for Deft.

And on the same day the defendant filed his1 writ of er-

ror, which is as follows, to wit:

In the United States District Court for Alaska, Division No.

1 at Juneau.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING CO.,

Defendant.

Writ of Error (Copy).

United States of America—ss.

The President of the United States, to the Judge of the

United States District Court for Alaska, Division No.

1, at Juneau, Greeting:
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Because in the record and proceedings, as also in the

rendition of the judgment of a plea which, is1 in the said.

Distract Court, before you, or some of you, between Hen-

ry Muset, as administrator of the estate of Edward Heg-

men deceased plaintiff, and The Alaska United Gold Min-

ing Co., defendant, a manifest error hath hapened, to the

great damage of the Alaska United Gold Mining Co., sua

is said and appears by the complaint; we being willing

that such error, if any hath been, should be duly cor-

rected, and full and speedy justice done to the parties

aforesaid in this behalf, do command you, if judgment be

therein given', that then, under your s'eal distinctly and

openly, you send the records and proceedings aforesaid,

with all things concerning the same to the Justices of the

United States Circuit Court of Appeals for the Ninth

Circuit, at the courtrooms of said Court in the city of San

Francisco, together with, this writ, so that you have the

same at the said place on the 10th day of June next, that

the records and proceedings aforesaid being inspected,

the said Justices of the said Circuit Court of Appeals may

cause further to be done therein, to correct that error,

what of right, according to the law and custom of the

United States ought to be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 15th day of April, in the year of our Lord, one thou-

sand nine hundred and one, and of the Independence of

the United States the one hundred and twenty-sixth.

[Seal] (Signed) W. J. HILLS,

Clerk of the United States District Court for Alaska, Di-

vision No. 1.
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The foregoing writ is hereby allowed.

(Signed) M. O. BROWN,
Judge.

[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, a,t Juneau. Henry

Muset, as Administrator of the Estate of Edward Heg-

man, Deceased, Plaintiff, vs. Alaska United Gold Mining

Co., Defendant. Writ of Error. Filed April 17, 1901.

W. J. Hills, Clerk. Malony & Cobb, Attorneys far De-

fendant.

And on the same day the defendant filed his supersedeas

bond, which is in words and figures as follows:

/// the United States District Court for Alaska, Division No.

1, at Juneau.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,
!

Plaintiff,

vs. ) No. 23A.

THE ALASKA UNITED GOLD MIN

TNG Co.,

Defend a nl.

Supersedeas Bond.

Know all men by these presents, that we, The Alaska

United Gold Mining Co., a corporation, and B. M. Beh-
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rends, and Emery Valentine, all of Junleau, District of

Alaska;, are held and firmly bound unito the above-named

Henry Muset, as administrator of the estate of Edward

Ilegman, deceased, in the sum of five thousand dollars,

to be paid to the said Edward Ilegman, etc., for the pay-

ment of which, well and truly to be made, we bind our-

selves, and each of us, our and eaich of our heirs, execu-

tors, and administrators, jointly and severally, firmly by

these presents. Sealed with our seals and dated the 12th

day O'f April, in the year of our Lord, one thousand nine

hundred and one. Whereas, the above-naimed, the

Alaska United Gold Mining Company, has prosecuted a

writ of error to the United States Circuit Court of Appeals

for the Ninth Circuit, to reverse the judgment rendered

in the above-entitled action by the United 'States District

Court for Alaska, Division No. 1.

Now, therefore, the condition of this obligation is such

that if the above-named, The Alaska United Gold Min-

ing Co., shall prosecute said writ of error to effect, and

answer all damages and costs, if it fail to make the said

writ of error good, then this obligation shall be void;

otherwise to remain in full force and virtue.

(Signed) ALASKA UNITED GOLD MINING

COMPANY.
By MALONY & OOBB,

Its Attorneys of Record.

B. M. BEHRENDS.

EMERY VALENTINE.
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Signed and delivered, and taken and acknowledged this.

12th day of April, 1901, before me.

[Seal] HIRAM H. FOLSOM,

United States Commissioner.

Approved by:

M. C. BROWN,

Judge.

[Endorsed]: No. 23A. In the United States District

Court for Alaska, Division No. 1, at Juneau, Henry

Muset, as Administrator of the Estate of Edward Heg-

man, Deceased, vs. Alaska United Gold Mining Com-

pany, Defendant. (Supersedeas Bond. Filed April 17,

1001. W. J. Hills, Clerk. Malon.y & Cobb, Attorneys for

Defendant.
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Thereafter and on, to wit, the 7th day of May, 1901, plain-

tiff in error filed the following motion.

In the United Stales District Court for Alaska, Division No.

1, at Juneau.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs. ) No. 23A.

ALASKA UNITED GOLD MINING

COMPANY, I

Defendant,

Motion to Set Aside Writ of Error, etc.

Now comes the defendant and moves the Court to set

aside the order heretofore made on the 17th day of April,

1901, allowing a writ of error herein, and to grant the

defendant leave to withdraw the petition for writ of

error, writ of error, and supersedeas bond filed herein,

and for cause shows that said petition, writ, and bond

were improvidently filed (but the same were never served)

and said order improvidently made, in that the bill of ex-

ceptions had not then been settled and filed with the

Court, though said bill had been presented to the Court



32 The Alaska United Gold Min. Co.

for approval and filing; that no citation in error has been

signed or issued; that the assignment of errors were not

and could not be reduced to form and presented therewith

until the bill of exceptions were finally Settled, and for

that reason were not presented therewith; that counsel

inadvertantly overlooked the provision of rule two of the

Circuit Court of Appeals forbidding this Court granting

a writ of error nnlests assignmentis of error accompanied

the petition for same; that in order to present the ques-

tions of law reserved on the trial and embodied in the bill

of exceptions clearly to the Appellate Court it is neces-

sary and proper to present a new petition, writ, and

bond, accompanied by the proper assignment of errors, as

soon as the bill of exceptions is settled an'd allowed.

1 MALONY & COBB,

Attorneys for Alaska United Gold Mining Company.

[Endorsed,]: Original. No. 2l3A. In the United States

District Court for Alaska, Division No. 1, at Juneau.

Henry Muset, as Administrator of the Estate of Edward

Hegman, Deceased, Plaintiff, vs. Alaska United Gold Min-

ing Company, Defendant. Motion to Set Aside Writ of

Error and to Withdraw Papers. Filed May 7, 1901. W.

J. Hills, Clerk. Malony & Cobb, Attorneys for Defend-

ant.

Thereafter, and on the same day, comes the attorneys for

the plaintiff and files the following written objection

to the foregoing motion anld to the allowance and

settlement of the bill of exceptions:
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United States of America, ""j

Us.
District of Alaska.

In the United States District Court for the District of Alaska,

< Division No. 1.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Exceptions to Withdrawal of Writ of Error, etc.

Comes now the above-named plaintiff and eJbjects to the

granting by this Court of leave to the defendant to with-

draw the petition, writ of error, and supersedeas bond

filed herein, and also objects) to the signing and filing of

any bill of exceptions in this cause, for the following-

reasons: 1. The Court has no jurisdiction or power to

withdraw or amend the writ of error issued in this cause;

2. Because the judgment in tlhe albove-entitled cause was



34 The Alaska United Gold Mia. Co.

rendered and entered in this Court during the December

term of this Court, which, said term ended o/n the 30th day

(I March, 1901; that no bill of exceptions were signed,

settled, or filed during the said term; that upon the en-

try of judgment in this cause, to wit, on the 10th day of

March, 1001, defendant petitioned this Court, and the

Court granted over plaintiff's objection to the defendant,

forty days thereafter within which time to present and

file his bill of exceptions; that defendant failed and

neglected either during said term, or during the time so

granted, to settle and file his bill of exceptions herein,

nor has he done so at this time though a subsequent term

of court, to wit, the April term, has also expired and no

bill of exceptions yet been setted and filed in this court;

that no further extension of time has ever been applied

for or granted; 3. Because the said defendant did on

the 17th day of April, 1901, regularly sue out and serve

and file in this cause its writ of error, as well as its peti-

tion therefor and supersedeas bond, thus taking the case

beyond the jurisdiction of this Oourt.

CREWS & HELLENTHAL,

Attorneys for Plaintiff.

[Endorsed]: In the United States District Court for

the District of Alaska, Division No. 1. Henry Mueet, as

Administrator, etc., Plaintiff, vs. Alaska United Gold

Mining Company, Defendant. Exceptions to Withdraw-

ing Writ of Error etc., and signing Rill of Exceptions.

Filed May 7, 1001. W. J. Hills, Clerk. Crew;® & Hellen-

thal, Attorneys for Plaintiff.
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In the United States District Court for Alaska, Division No.

/, at Juneau.

HENRY MUSET, as Administrator of

the Estate of Edward Herman, De-

ceased,

'Plaintiff,

vs.
No. 23A.

ALASKA UNITED GOLD MINING

CO.,

Defendant.

Bill of Exceptions.

Be it remembered that on Feibruary 14th, 1901, the

above-entitled and numbered cause coming on to be

tried to a jury, the following proceedings were had, to

wit

:

I

A jury having been selected, impaneled, and sworn, and

counsel for plaintiff and defendant having made their

statement of the case, respectively, the plaintiff, HENRY
MUSET, to maintain the issues on his part, wais sworn as

a witness in his own behalf and testified as, follows:

I am the plaintiff. Am thirty years of age. Have

been working in the mines: been a miner ever since I wast
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a kid, about fourteen years old. I was acquainted with

Edward Ilegman, had known him between twelve and

thirteen years. During his lifetime he and I had been

partners several times.

Question by counsel for plaintiff: "What, delation,

Mr. Muset, do you sustain to the estate of Edward Her-

man?"

(Counsel for defendant oibjected to the above question

because not the best evidence.)

Answer: "I am his. administrator."

By the COURT: "This declaration will not be allowed

to stand unless they prove it by the records."

(Continuing witness further testified): "EdAvard is

dead. He was killed on the 9th day of last October at the

Seven Hundred Mine, on Douglas Island. I was working

with him at the time, and was with him on that occasion.

I believe there were about thirty or forty men employed

on a shift at the Seven Hundred Mine at that time. There

is a atamp-mill in connection with the mine and a tram-

way. There is about a hundred stamps. The mine

known as 'The Seven Hundred' furnished ore to the mill.

No other mine furnished ore to it. The Seven Hundred

Mine is all under one management."

Question by plaintiff's counsel: "Now, Sitate, if you will,

if you know, how the men, the men or the employees,

were arranged or graded that are employed in that mine.

State to the jury how they are—

"

Answer: "Well, there's some men working in the

'glory hole' and some underground in the stopes, and some
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in the shafts, and in the blacksmith shop, and hoist, and

in the tramway."

Question: "How are those parties that work in the

various departments arranged as to whether or not they,

have foreman?" I

Answer: "Well, they generally got a man looking af-

ter each gang. He is called shop-boss, or Sjhjft-boss, or

pit-boss, or so. Those working in the shops or working

in the mines, are working under bosses. There's a, gen-

eral foreman or supervisor of all those forces.. His* name

on that occasion was H. B. Pope. Mr. Pope was the

man that directs everybody, amd told them whiat to do,

and ruled the whole thing, and sent a gang there, and

another here, or so. He both employed and discharged

men. He gave the men their time checks. I and the

deceased, Edward Hegman, were working in, the shaft

on the 9th day of last October. Jim Pianfetti was with

as; he was boss of thie shaft and was, 'called shaft-bosis.

Well, on the 9th day of last October, we went down, the

same as usual, in the morning. The night shift iblasted

some holes and cleaned up the dirt and we found four

missed holes from the night shift. We cleaned them otut

and put new primers into them, and loaded six more and

was going to blast them. While we had about two holes

to load, I told Ed, I says to him, 'You better go up and

telP—I went up after the iron and went up to the two-

sixty level: and I met Pope at the two-sixty level; he

came off the skip just as I came on and he asked me,

'Where are you going?' and so I says; 'We are going to

blast,' or, that is, he asked me if we were going to blast
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and I said yes. I then took the sikip and went to the

surface, and I was going to have the five bells, from the

bottom of the shaft as soon as I went down with the iron,

and. I was going to have the five bells from the two-sixty

level, and because the boys did not have the primers in

yet I was to wait. That signal of five bells was to indi-

cate that we were ready to blast, and when I was up

there in the blacksmith shop, I stood in the blacksmith

shop and asked the (blacksmith if the iron was ready and

he said yes. So I went into the shaft-house to get the

five bells and Mr. Pope came up and told me to take the

iron down, the boss was waiting for me. I then went to

the blacksmith Sihop, and got the iron, and then went to

the two-sixty level. 1 then went on the skip, and went

on the bucket and asked to be lowered down, and when

I came down there I turned around and rang the five

bells to the engineer. I rang the five bells far the signal

that we were ready to blast. The engineer moved the

bucket about three or four feet from the bottom of the

shaft and dropped it down again, and that was his signal

that he was there and knew what he was doing. Well,

Ed cut the fuses and I lighted them with the iron, and

threw the iron again to one side, and we jumped on the

bucket, and rung one bell to the top; that wais for to

hoist up; and he raised us a little, and we came back

again, and he hollered down that he didn't :ha,ve a pound

of air, and to save ourselves- Jim was standing on the

bucket all the time while we was lighting the fuses, and

he had the candle, and so when he was told that he didn't

have any air we jumped off the bucket again. Well,
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Jim dropped the candlesticks, and then we were in the

dark, and the only way we had to get out was to get up

that cable—it's a quarter-inch cable, steel cable—and I

felt around, and of course I could not tell whether Ed

was before me or after me, I didn't have any idea, be-

cause we was in the dark; anyway I got hold of the rope,

and began to climb the pole. I climbed to the skip

chute, and swung myself in the timbers, and then Jim

began to holler to me and. call for help, and I put my

hand out and helped him off the timber, and I asked for

Ed, and Ed began to holler and tell me to help him. I

couldn't do anything. I stood there trying to do

something and to tell him to clirrib the rope, and he

was climbing and hollering for help. I couldn't go

down the rope, and pack a man up heavier than me.

Well, we stayed till the blast went off, and couldn't

get hold of the skip. We told the men to ring for

the skip, so we had to wait till the blast went off, and

finally the skip came down and went from that level

to the surface to see what was the matter. I don't

know, except from what Nels told me, why there was no

air. At the time I went down with the hot iron I ex-

amined to see if there was air, and there was, then be-

t ween sixty or sixty-five pounds of air. Ed Hegman was

hollering and crying for help. Of course, he was in the

dark and couldn't see. When we were first aidvised that

there was no air, Hegman hollered to me that he would

try to pull the fuses. I had known Hegman thirteen

years. We met first in Michigan, and wrorked in a mine

together there, and out on the railroad, and I went to
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Alaska and he came after. We were working together

on Douglas Island for a while, and he went away to

Unga Island and stopped there a while. He and I were

together most of the time and were partners."

Question: "Did he have a mother, sister, or brother

living?"

Answer: "They were home, and he told me he had a

sister living in this country."

On cross-examination, the witness further testified as

follows: "I started to work for The Alaska United Com-

pany there the last part of September. Mr. Pope was

there then. I've no idea who was superintendent of the

mine. No man showed me anythinjg only Pope, or gave

me any orders whatever. They told me Mr. Week was

superintendent, but I didn't know it. Mr. Pope was tell-

ing me what to do and where to work. He simply

directed rn'e in the mine. I have no idea who' directed

him. I don't know what his relations were to the com-

pany except what information I got from, Oithers,. He

hired me. So far as I know there might have been two

or three superior officers over him. Hegman and myself

shared our profits, earning and expenses. I was not

under a contract to share expenses and profits with him

—just helped each other. Our business was just mining,

working on the railroad and so on. I mean we shared

our wages in common and was a partner in, that respect.

The idea is, that if I was out of work and he was in, I

would be helped out by him, and if he was out and I was

in, I would help him. We never had any business part-
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nerishlp. As a majtter of fact, we were both just laboring

men'. Hegman had worked a whole lot in the mines;.

He knew all about the risks and dangers attending that

sort of work. I couldn't answer for him as to Whether

he knew the proper steps to take to avoid danger. I had

an idea as to how to avoid danger and he had long ex-

perience in mines same as I had."

On' redineet examination, the witness testified: "Dur-

ing the whole time I was there I never saw any other per-

son but Pope, exercising any supervision, or directing

the labors of the gang in the mine, in the tramway, or in

any other pairt of that branch of the company's work."

And to further maintain the issues on his part, the

plaintiff next had sworn in his behalf the witness, NELS

OLIN, who testified as follows:

"I am acquainted with Henry Muset, the plaintiff. I

was acquainted with Edward Hegman in his lifetime.

On the 9th day of October, 1900, I was running a hoist

at the Seven Hundred Mine, on the third level. I was

running that hoist on the 260 level at the time of the acci-

dent wherein Edward Hegman lost his life. I am ac-

quainted with H. B. Pope. He was foreman of the mine.

No other person, as far as I know, other than H. B.

Pope, directed the labor, or acted as foreman of that de-

partment of the company's work. I remember the occa-

sion of the accident. We went down to work at seven

o'clock in the morning, to shovel off the rock of the other

shift—they came down the hoist, and there were five or

six buckets of dirt to take off, anid some missed holes,
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and they commjenced to take the bucket down and blast

them over again. About eleven o'clock Muset came up

for the hot iron and told me that he was ready to blast,

and Pope came down in the minie at the same time Muset

went up. He asked Muset where he wais going, and he

said he was going on top for the hot iron. He was

there for a while and he rung the five bells in the shaft

for the blast. They rung the live bells, and then I had

to ring to the surface, but Pope saysi, 'Never mind; I will

go up and tell him.' He went up and Muset came up

with the hot iron, and see that the pressure was sixty or

sixty-five pounds, and he rung the five bells as fast as

he came down, and I lifted the bucket and let it down

again, as I always did. 1 got the signal for the five bells;

that is a signal for ready to blast. I then lifted the

bucket four or five feet and let it down again. That

meant that I was ready to hoist thetin—that everything

was all right. Then he rung one bell, and I hoisted them

three or four feet, and see that the air was a failure and

let them down again, and then I went up, there and told

them that the air was gone, and then I didn't see any

more of him before he came up, because he was left in

the dark down in the shaft. The blast exploded. The

next men I see came off the skip chute was Henry Mus^t

and then Jim. And Hegmian didn't come out. The mten

employed in the mine were working in different groups.

There was a pit and two stores, and then, a shaft and

blacksmith shop and hoist, and tramway—four gangs.

Well, some was working in the stopes, drilling, some was
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blasting, and some breaking rock, and they had a shift-

boss over them to look what they were doing.
1 '

Question: "I'll ask yon to state to the jury, if you

know, whether or not there was a genieral foreman or

superintendent over them."

Answer: "Yes, air."

Question: "Who was that?"

Answer: "Mr. Pope was the foreman."

Question: "H. B. Pope?"

Answer: "Yes, sir."

On cross-examination, the said witness further testi-

fied as follows: "Mr. Week was superintendent. Mr.

Pope was foreman of the Seven Hundred Mine. There

were other mines operated by that company, the Tread-

well, Mexican, and Heady Bullion."

Question: "By the Alaska United Co.?"

Answer: "The Ready Bullion."

Question: "There was a foreman too, wasn't there?"

Answer: "Yes, sir. Mr. W^eck, though, was the gen-

eral superintendent, so I was told." '

And to further maintain the issues on his part, the

plaintiff produced and had sworn as a witness, GUY
FALCONER, who testified as follows:

"1 reside on Douglas Island, and am (seventeen years

old. On the 9th day of last October I was employed in

the Seven Hundred Mine, and was so employed at the

time the explosion, that resulted in this case, took p,lace.

I was helping Mr. Pope part of the day. He was the fore-

man of the Seven Hundred Mine. As such foreman, his
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duties wore to advise the men, .show what they were to

do, and tell them Where to work. The Seiveu Hunidred

Mine is a part of the Treadwell department from the

Treadwell. It furnishes all the ore for the Hundred

Stamp-Mill. That mine was under Mr. Pope's super-

vision at that time. I saw him that day. The explosion

took place about eleven o'clock in the morning. The air

at the Seven Hundred Foot Mine was disconnected about

that time. About a quarter of eleven Mr. Pope came to

me and told me to get the ladder, and I went and got

the ladder and he put it againist the pipe, and he climbed

up and shut the air off. I was standing Ibielow holding

the ladder for him. He told me to get the wrench so he

could uncouple the pipe and I got the wrench, and he

and Hoyt unscrewed the pipe, and he went out. That

was just a few minutes before the explosion. I seen

Henry Muset just 'before that. He came up for the iron,

and I seen him go down with it. The pipe I speak of

seeing them disconnect or unscrew was the pipe that fur-

nished air and power for the shaft iu which Henry Muset

and Ed. Hegman were working." *

On cross-examination, the witness further testified as

follows: "My age is seventeen. I worked in the mill

there about two and a half months. At that time I had

been at work about two months. I worked half a, month

afterwards. Then I quit. A fellow let a bucket down

on me a couple of times and I wouldn't work there. Mr.

Muset did not ask me to quit. I know that Mr. Pope had

supervision of that property, because he instructed the
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men, and hired them and discharged them, too. I am

sure he hired and discharged them."

Question: "As a matter of fact, he merely, when he got

through with a man, sent him to the office?"

Answer: "He gave him papers to the people up there

to get his time with."

Question: "That was to show how long he had worked?"

Answer: "Yes, and went to the office and got his time

from Mr. Week."

Question: "He went and took the paper to the office,

and they paid him there—is that it?"

Answer: "There's where he got his discharge, or his

money, or whatever it is."

Question: "There's where he got his discharge? Don't

you know, as a matter of fact, that Mr. Week was super-

intendent of that mine?"

Answer: "Yes, sir."

Question: "And that he had supervision of it and not

Air. Pope—isn't thait right?" I

Answer: "Mr. Pope did all the hiring and discharging."

Question: "Answer my question. Didn't Mr. Week

have supervision of it over Mr. Pope?"

Answer: "Yes, sir."

Question: "Mr. Pope was simply in charge of these

men in this particular place—isn't that right?"

Answer: "Yes, sir."

Question: "Now, who hired you?"

Answer: "Mr. Pope."

Question: "And you went to the office to see that the
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hiring was approved by Mr. Week, didn't you, before you

went to work?"

Answer: "Before I went to work?"

Question: "Yes, the first thing you did he gave you a

piece of paper?" I

Answer: "Yes, he gave me a piece of paper and I went

down—

"

Question: "And it was handed to the genleral super-

intendent, wasn't it?"

Answer: "Yes, sir."

Question: "Yes, before you went to work. How came

you to say that Mr. Pope had supervision of the mine and

the mill, were you instructed to say that?"

Answer: "No, sir."

Question: "It's a fact, however, that Mr. Week, and ndt

Mr. Pope, had general supervision of it?"

Answer: "I don't know."

Question: "You don't know—if you don't know, why did

you say that Mr. Poipe had general supervision ?"

Answer: "Because I thought he did all the hiring and

discharging and was the boss around there."

Question: "That is, right in the mine. And even when,

he hired anyone, they had to be approved at the office?"

Answer: "All they had to do was to go down and get a

check for the 'boarding house."

Question: "And now you say you don't know whether

Mr. Pope or Mr. Week had charge?"

Answer: "I know that Mr. Pope had charge around the

mine. T don't know who had charge of the whole prop-
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erty. I was present at the time the air was shut off

—

was right there, helping Mr. Pope, holding the ladder so

it wouldn't fall down. Mr. Pope went up to shut off the

air; that's all he done. That is the work ho was engaged

in at the time. I am sure I Was present. My employ-

ment in general was a little of everything, packing pow-

der, packing drills, helping the blacksmith, helping run

out ore, anid clearing up the skips. I was to do any-

thing at all I was put to. I am acquainted with Mr.

Tatum. I know where he was at that time. He was in

the hoist. The hoist was on the 'Seven Hundred foot

claim*, about forty feet from me and Mr. Pope. I don't

know whether he could see me and Mr. Pope or not; it

would be according to where he was standing. If he

was standing behind the drums he couldn't see. If he

was standing out to one side he could see. I saw Mr.

Tatum every once in a while about that time. He could

see me, and I could see him whenever he was not behind

the drum. I didn't notice him right when Mr. Pope shut

the air off. I wasn't watching him; I was holding the

ladder and was watching what I was doing myself. I

don't know whether he was looking at Pope and me or

not."

On redirect examination, the witness testified as fol-

lows: "I worked in the blacksmith shop and carried tools

and powder and drills,. Mr. Pope had charge of the

blacksmith shop, of the hoist, of the men working the ele-

vator, and of the miners and the direction of them.

When on cross-examinatioin I said Mr. Pope had charge
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of the work right there, 1 meant the Seven Hundred Mine

and the entire mine. Mr. Pope did not work generally

in any department around that mine."

And to further maintain the issue on nisi part, the

plaintiff called as a witness, THOS. TATUM, who being

first duly sworn, testified as follows:

"I am employed on the hoisting engine at the Seven

Hundred Mine, and was so employed on the 9th day of

last October. I remember the explosion in question

here. I saw Mr. Pope there. Mr. Pope was the foreman

of the Seven Hundred Mine at that time. As such, his

duties, as I understood it, was to superintend the mine

generally under the directions of the superintendent."

Question: "He had the general superintendeucy of the

operations of that mine, though."

Answer: "Yes, sir."

Question; "As such he was your superior, did he direct

you?"

Answer: "Yes, sir."

On cross-examination, the witness further testified as

follows: "At the time of the accident I was in charge of

the hoist. I could see Mr. Pope; I was out on one side

and seen him cut the air off. Mr. Pope turned off the air

that afforded power to the Seven Hundred shaft on that

day. There was with him Mr. Hoyt and Mr. Hoyt's

helper. T have forgotten his name. I didn't notice Mr.

Falconer. T did not see him there. I presume he was

aroun'd the mine some place—he was generally employed

around different places. I didn't see him at work with
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Mr. Pope cutting off the air. If he had been there, I

could have seen him. Mr. Pope was foreman in the mine

under Mr. Week—that's the way I understood it; yes, sir.

I know that Mr. Week was superintendent of the mine

and had entire charge and control of it. Mr. Pope was

simply a foreman in this particular' mine. The Alaska

United Company is also operating the Ready Bullion, as

I understand it. Mr. Pope was not foreman at that mine.

He wasn't foreman of the general business of the Alaska*

United Company either. He wasn't foremam of the mill.

There was another foreman in charge of that, the same

as Pope was in charge of this particular mine. The mas-

ter mechanic had charge of the mechanical part, of

course."

Question': "And the master mechanic had general

charge of the machinery, as well as of the pipes?"

Answer: "No, sir; I don't think he has anything to do

with the piping unless he was called on from the shop-

men for that purpose."

Question: "The pipes, and the pressure furnished, the

compressed air, was under the supervision of the master

mechanic, who wa&aflso a foreman in your department?"

Answer: "I really can't say about that. The man they

hire, however, is generally competent to do that kind of

work around the mine."

On redirect examination, the witness further testified

as follows: "So far as I knew, for the various depart-

mentis in running that mine, they employ such men as

are usually competent for the positions they occupy. The
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men employed in the various departments of the Seven

Hundred Mine, such as blacksmiths, engineers, miners,

and drill men, were under Mr. Pope's immediate super-

vision, as I understood it."

On recross-examination, witness stated that Mr. Pope

was under Mr. Week, as he understood it.

On redirect examination, witness stated that Mr. Week

had general supervision—that is, was the general super-

intendent of this mine and mill, as well as the Ready

Bullion Mine and Mill, and had general supervision over

all of them.

And to further maintain the issues on his part, the

plaintiff, HENRY MUSET, being recalled, testified as

follows:

"On the 9th day of last October I was down at the

mine at the time of the explosion. The last time I saw

Edward Hegman alive was when he stepped on the

bucket. The next time I saw him was when I went down

in the shaft after him. He was then dead—blasted to

pieces. I removed the corpse from the shaft. He was

killed by that explosion. He was about thirty years of

age, and a big, strong man—about one hundred and

eighty pounds' weight, and healthy; I never knew him

to oe sick."

On cross-examination, the witness testified as follows,

counsel, (by permission of the Court, examining him re-

garding hi« testimony when first on the stand:

Question: Mr. Muset, you stated yesterday that you

didn't know wThether Mr. Week was superintendent or

not? A. Yes, sir.
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Q. Now, isn't it a matter of fact that some time in

September you applied to him a,s superintendent of the

Alaska United Gold Mining Company to get a contract

to sink this identical shaft as an independent contractor?

A. No, sir; that isn't a fact. I put in a contract and

gave it into the hands of Pope.

Q. Isn't it a fact that Mr. Week posted a notice there

and signed it als superintendent of the Alaska United

Company, calling for bids for the sinking of this, shaft?

A. I don't remember of reading that notice whatever.

Q. You don't remember of reading the notice?

A. No, gtfr. I

Q. Didn't you afterward come to him and have an in-

terview with him in regard to the sinking df that shaft?

A. Yes, sir.

Q. And you went to him as supertendent, to let the

work if it was to let?

A. I went to see him, yes, sir, and

—

Q. Answer my question. A. Well?

Q. Didn't you go to him as superintendent o;f the mine

to get that contract? '

A. I can't tell you whether he was superintendent or

not. I went to him to get the chance.

Q. Didn't you go to him as superintendent?

A. No, sir, I didn't,

Q. Then how came you to go to him at all?

A. I was told that he was the man that had charge

of that mine.
j

Q. And you went to him as the man in charge of it,

didn't you? A. Yes, sir;.
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Q And you knew he had charge of it, didn't von?

A. Only what people told me about it.

Q. And you put in a bid for thait work, didn't you?

A. Yes, sir.

Q. And didn't Mr. Week—didn't you afterward, after

yon put in your bid, go to Mr. Week and inquire as, to

whether you were going to get that contract or not?

A. Yes, srr.

Q. And lie told you the bids were too high, and he

was going to have it sunk by pay by the day?

A. Yes, sir.

Q. And then you were employed by him to sink that

shaft, were you not? A. No, sir.

Q. About what time was that—what month, if you

know? A. In September, sometimie.

Q. Just before you began work on that shaft?

A. Yes, sir.

Q. And you were hired to work on that by Mr. Week?

A. No, sir.

Q. Your wages were increased fifty cents a day while

you were working in the shaft? A. Yes, sir.

Q. Who did that? A. Pope did.

Q. He did—or did Mr. Week?

A. I never seen Mr. Week. When I went to work I

got a slip of paper from Mr. Hoyt and went to the office,

and he gave me a note to the boarding house.

Q. That was immediately before you went to work?

A. Yes, sir.

On redirect examination, the witness testified as fol-
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lows: "I never saw Mr. Week albout that shaft tliere in

my life. Not as long as I was around there. He never

gave any directions around there. T stated, that people

told me Mr. Week was superintendent of that mine. That

included other mines, the Ready Bullion as well. Mr.

Ooi'bus, as I understood it, was superintendent over the

Treadwell mine."

And to further maintain the issues on his part, the

plaintiff next called as a witness, J. J. C. BARBER, who,

being sworn, testified as follows:

"Am postmaster at Juneau. Before that was general

agent for the New York Life Insuarnce- Company up

here. Have been in the life insurance business, eleven

years, and am familiar with the rules and regulations of

life insurance business. They have a talble called the

mortality table. I have it here; this is one of the tables

of mortality with the death rate per thousand, and the

expectation of life. The expectancy of life is the aver-

age life a large number of persons have yet to live—that

is, the average number of years they have yet to live.

From these tables a man with good health, thirty years

of age, has a life expectancy of 35.33 years. (The follow-

ing portion of the tables mentioned, by witness was then

read: Age, 30; number living, 85,441; deaths each year,

720; death rate per 1,000, 843; expectation of life, 35,33.)"

On cross-examination, the witness testified as follows:

Q. Mr. Barber under the rules of life insurance com-

panies, does the occupation or calling in life of the per-

son make any difference as, to the life expectancy or the

risk assumed?
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A. The only way I could answer that, Mr. Cobb, is this:

With the New York Insurance Company we don't make

any higher charge, no matter what business he is in.

The rate is the sarnie for a miner in Tireadwell as for a

banker or clerk, the isame rate exactly. One or two com-

panies make an excessive rate on miners generally. That

is considered an extra hazardous employment with other

companies, I suppose. The New York Life Insurance

Company does not make the same rate in miniers as in

others as a matter of advertisement; it figures on the

whole proposition, and they figure they can take the

miners at the regular rates, the same as they do anybody

else. But some of the companies make an extra rate, re-

garding that employment as extra hazardous. I have

not especially any taibles showinlg the life expectation of

a miner engaged as this man was. I understand that

this table covers all classes and conditions*—and this is

the only table I have. I couldn't say from this table, if

this was au extra hazardous occupation, what the life ex-

pectancy would be; only, as I understand it, the American

tables of mortality is the experience of different insurance

companies from a hundred and fifty to two hundred years,

from all the life insurance written in the world has

taught, and when they take a certain class of men, in a

hazardous occupation, whether that lowers the rate, I

don't know; but this goes back two hundred years, and

covers all kinds of cases. The New York Life Insurance

Company will insure a miner for any amount without any

restrictions whatever. I don't know about other com-

panies. I
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On redirect examination, the witness testified as fol-

lows: "All insurance companies base their insurance on

that taJble."

And to further maintain the issues on his part, the

plaintiff, HENRY MUSSET, wa& again recalled and tes-

tified as follows: "Hegman, ait the time of his death, was

getting three dollars a day and his hoard."

On cross-examination, the witness further testified as

follows: "He was getting extra wages at that time be-

cause of the nature of the work he was engaged in. I

don't know what were his savings from his daily or

monthly earnings. He was drinking once in a while.

He went in a saloon and went out/'

Q. He used to frequently get drunk, didn't he?

A. I don't know if 1 have ever seen him drunk—that

is, that he didn't know what he was doing or so—that

is, I never seen him disorderly.

Q. Didn't you see him drink?

A. Well, I didn't see him drunk; that is, drunk that

he would do anything out of the way; he was always be-

having himself.

Q. He didn't misbehave himself, then, when he got

drunk?

A. Yes, he behaved himself. Went out and in a

saloon, and didu't bother anybody.

Q. But answer the question, as to whether you didn't

see him drunk?

A. Well, how is a man when he's drunk; what do you

mean bv drunk? -
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Q. I mean drunk. You don't mean to tell this jury

that you don't know what drunk means?

A. Yes; I know what drunk means.

Q. Did you ever see Hegman drunk?

A. Well, let me explain what I mean by drunk.

Q. Answer my question first, and then explain.

A. Yes, I have seen him drunk.

Q. And he drank often, didn't ,he?

A. When he got a, partner, I suppose; he would gen-

erally go in a saloon and go out again all riglht.

Q. Did he spend Whole evenings frequently, drinking

and carousing; lots of evenings for hours in a saloon,

drinking?

A. He might for all I know; I haven't been with him

all the time.

Q. Haven't you seen him when you were with him ?

A. Yes, sir.

Q. And stayed in a saloon for hours that way?

A. Yes, once in a while, I guess.

Q. Blowing his money and drinking? A. Sure.

Q. And he would do that pretty frequently, wouldn't

he?

A. It was whole weeks that we wasn't together at all

in a saloon.

Q. Then there would be weeks you would be there

most of the time, wouldn't there?

A. Well, you might say he lived in a saloon—it was a

hotel ; and we would sit in the ibarroom together.

Q. And would 'be there all the time for weeks at a

time, wouldn't you?
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A. Just live in the hotel there, and sit in the barroom.

Q. (By the COURT.) Mr. MUSET, you stated yester-

day that yourself and the dead man had been partners a

number of years? A. Yes, sir.

Q. Do you wish to be understood as saying, then, that

being- a partner of his and dividing his earnings^ that you

don't know anything about what he saved from his labor

from day to day?

A. Well, you know, I never had—he never showed his

letters, and only what I can say he told me. 1 have no

source to find out.

Q. I'm not asking you that; yon was asked what, if

anything, this man saved from his daily earnings. If

you was his partner and shared with him, in your own

wages and his, you know what he saved, don't you?

A. What was the question?

Q. Do you know what this man saved from his daily

earnings?

A. Not exactly the amount; I couldn't say. All I

have to say for that is his ward, what he told me he done

with his money, this and that, and what he got on piay-

day. That's the only answer I can give on that. His

papers and letters and anything what he would send

away I might have found, but I never found any papers.

Q. Did he divide anything with you—any portion of

his daily or monthly earnings'?

A. Yes, I have got money from him, when I didn't

have it.

Q. We'll, what do you mean by this partnership

—

what kind of a partnership?
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A. Well, acquainted, and traveling together, and had

known each other for a long time; and when one was out

of money the other would loan him, and so on.

Q. And if the other was out of money, that one who

had the money Would loan it—is that all you moan by

partnership?

A. Yes, sir, we had both been together, just working

for our living.

Q. And were friends, and accommodated each other

with loans—is that the suibstance of it?

A. Yes, sir, the whole substance.

On redirect examination, the witness testified further

as follows: "Hegman. and I did not go to the Yukon over

the siame trail. He came in by St. Michael's and I came

over the Pass. Mr. Hegman did not lose any work by

reason of his drinking that I knew of. I never saw him

drunk while on duty. His sitting in the hotel as 1 have

stated was not due to intoxication."

On recross-examination, the witness testifies as fol-

lows :

Q. You stated a moment, ago that he sometimes spent

a week at a time around the saloons, didn't you?

A Well, that was going out and coming in the saloon

I would see.

Q. Wouldn't he be on a spree there, and stay there

the whole time and 'be in and out, for weeks at a time?

A. Well, if he hadn't work

—

0. Answer my question.

A. Yes, I have seen him for weeks around that saloon.

Q. Staying there drinking?
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A. I don't know that; he was just sitting about the

bar.

Q. Would he be at work when he was on these sprees

of drinking for weeks at a time?

A. When he was working, I didn't see him in a

saloon. He was at work every day.

Q. Wr

hen you saw him in a saloon was he at work?

A. No, he was not.

On redirect examination, the witness testified as fol-

lows:

Q. Mr. Muset, how long have you ever seen Hegman

on a spree, if alt any time—if you ever saw him on a spree?

A. I haiven't seen him on what I call a spree.

(,). When, he was in a saloon there, what kind of a

sajoon was that?

A. I haven't seen him in a saloon; have seen him sit-

ting around from one place to another, and sometime live

in a hotel and saloon, sitting in the barroom.

Q. Living in the hotel there?

A. Yes, sir, sitting in the hotel.

Q. Was the saloon then in connection with the hotel?

A. Yes, in the same house.

(,). Was th.at the reason he was there?

A. Well, he used to hang around the barroom there

most of the time, sitting in the bar.

Q. Would Mr. Hegman get intoxicated or drunk at

the time? A. I never seen him what I call drunk.

Q. He took a drink once in a while? A. Yes, sir.

Q. (By the COURT.) Now, Mr. Muset, you may ex-

plain what you call drunk.
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A. 1 call it drunk when a man don't know what he's

about.

Q. Before he's drunk he inusft have so much whisky

in him ais to make him unalble to understand what he's

doing? f

A. When I see a man on the street that can't handle

himself, I know he's drunk. But if I see a man that

walks the street and minds his business, I can't call him

drunk. That's my idea. And I have never seen him

drunk under that definition of the term.

And to further maintain the issues on his part, the

plaintiff next offered in evidence certified copies of the

following papers., to wit:

1st. Petition for letters of administration upon the

estate of Edward Hegman, deceased.

2d. Order appointing administrator.

3d. Oath of administration.

4th. Letters of administration.

5th. Bond of administration.

To which evidence the defendant oibjected because said

documents showed that the petition was subscribed anid

filed on the 21st day of November, 1900; that the order

granting same was made on the same day, showing that

it was impossible for notice or process1 to have issued so.

as to give the Court jurisdiction, consequently the whole

proceeding is void.

But the Court overruled said objection and permitted

said papers to be read to the jury, to which ruling of the

Court the defendant then and there objected.

Said papers were as follows:
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l Plaintiff's Exhibit "A."

J it the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of ED-

1

WARD HEGMAN, Deceased. J

Petition for Appointment of Administrator.

To the Honorable Judge of the said Court:

Your petitioner respectfully shows1

:

1. That he is a resident of Douglas Island, in the Dis-

trict of Alaska, more than twenty-one years of age, and

one of the principal creditors of Edward Hegman, de-

ceased.

2. That said deceased at the time of his death was a

resident of Douglas Island, in the District of Alaska.

3: That the said deceased died intestate, at said Doug-

las Island, in the District of Alaska, on the 9th day of

October, 1900, by being killed in the mimes of the Alaska

United Gold Mining Company, aintd the only estate left

by the deceased consists of a right of action inuring to

hi« administrator and personal representatives for his

death.

4. That the said deceased, had no relatives, heirs', or

next of kin residing in the District of Alaska.

5. That the said deceased at the time of his death

was indebted to several persons in the District of Alaska,

but principally to yaur petitioner, and as such princi-

pal creditor and as the time has fully expired for those

having precedence in the matter of the administration of
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I he deceased's estate, your petitioner is advised and be-

lieves is entitled to letters of adininisteration of said es-

tate. That due search has been made to ascertain if de-

ceased left any will and testament, but none had been

found.

Your petitioner prays that letters of administration

of the said estate of the said deceased issue to this peti-

tioner as provided by law.

(Signed) HENRY MUSETH.

United States of America, 1

v-ss.

District of Alaska. J

Henry Mnseth, being first dully sworn, upon his oath

says: I have read the foregoing petition and know the

contents therof, and the same is true.

HENRY MUSETH.

Subscribed and sworn to before me this 21st day of No-

vember, 1900.

[L. S.] L. R. GILLETTE,

United States Commissioner and Notary Public.

[Endorsed as follows] : In the United States Commis-

sioner's Court at Douglas. In Probate. In the Matter

of the Estate of Edward llegman, Deceased. Petition for

Appointment of Administrator. Filed November 21st,

1900. L. R. Gillette, Com'r, etc.
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United States of America, "^

I SB.

District of Alaska.

Henry Museth, being first duly sworn, upon his oath

says: 1 have read the foregoing petition, and know the

contents thereof and the same i& true.

HENRY MUSETH.

Subscribed and sworn to before me this 21st day of No-

vember, 1900.

[L. S.] L. K, GILLETTE,

United States Commissioner and Notary Public.

In the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of ED- *|

WATCD HEGMAN, Deceased. J

Order Appointing Administrator.

This matter now coming on for hearing on this 21st

day of November, A. D. 1900, upon the petition of Henry

Museth, principal creditor of the deceased, for letters of

administration upon said estate, and the Court having

heard the proof in support of said petition, and being

now fully advised in the premises, doth find all of the

allegations of the petitioner to be true, and as a conclu-

sion of law finds that said petitioner is entitled to letters

of administration upon said estate.

Wherefore, it is considered, ordered, and adjudged

that Henry Museth be, and he is hereby, appointed ad-
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painistrator of the estate <>f Edward Hegman, deceased,

and it is further ordered that, upon takinge the oath of

office and filing a. bond as provided by law in the sum of

one hundred dollars, that letters of administration upon

the estate of Edward Herman, deceased, issue to said

Henry Museth, as administrator.

Dated November 21st, 1900.

[L. S.] L. R. GILLETTE,

i Proiblate Judge.

Filed November 21st, 1900.

In the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of EDO
WARD HEGMAN, Deceased.

|

I Oath of Administrator.

United States of America,
|

> ss.

District of Alaska.
J

Henry Museth, being first duly sworn, upon his oath

says: I am a resident of Douglas Island, in said District

of Alaska, and more than twenty-one yeans of age. I will

support the Constitution of the United States and the

laws thereof and the laws of Alaska, and will perform

the duties of the trust imposed upon me by reason of my

appointment ais administrator of the estate of Edward

Hegman, deceased, faithfully and according to law.

(Signed) HENRY MUSETH.
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Subscribed and sworn to before me this 21st day of No-

vember, 1900.

1 L. R. GILLETTE,

United States Commissioner and Notary Public.

Filed Nov. 21st, 1900.

United States of America, fj

>ss.
District of Alaska.

In the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of ED-

WARD HEGMAN, Deceased.

Send of Administration.

Know all men by these presents, that I, Henry Museth,

as principal, and M. J. O'Connor, as isurety, are held and

firmly bound unto the United States of America for the

use and benefit of the heirs and creditors of Edward Heg-

man, deceased, in the sum oif one hundred dollam, for the

payment of which, well an)d truly to be made, we do here-

by bind ourselves, our heirs, executors, administrators,

firmly by these presents.

The condition of the above obligation is such that

whereas the said albove-bounden principal has (been ap-

pointed administrator of the estate of Edward Hegman,

deceased, now, therefore, if he shall faithfully perform

the duties of his trust as such administrator, according
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to law, tlieu this obligation to be void, otherwise to be

of full force and effect.

Dated this 21st day of November, 1900.

(Signed) HENRY MUSETH.
I M. J. O'CONNOR,

The above bond and surety thereof approved this 21st

day of Nov., 1900.

L. R, GILLETTE,

United States Commissioner and Ptfobate Judge.

United States of America, ^|

District of Alaska.

M. J. O'Connor, being first duly sworn', upon his oath

says: I am the surety above named and I am worth the

sum of one hundred dollars over and above my just debts

and liabilities in property, exclusive of property exempt

from execution.

(Signed) M. J. O'CONNOR.

Subscribed and sworn to before me this 21st day of No-

vember, 1900.

[L, S] L. R. GILLETTE,

United States Commissioner and Notary Public.

Filed Nov. 21st. 1900.
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In the Probate Court at Douglas, District of Alaska.

In the Matter of the Estate of EDO
WARD HEGMAN, Deceased.

J

Letters of Administration.

To All Whom These Presents Shall 'Come Greeting:

Know ye, that it appearing to the undersigned, United

States Commissioner at Dotfglad, Alaska, and ex-officio

Judge of the Probate Court thereat, that Edward Heg-

man died intestate, leaving at the time of his death prop-

erty in this District, I have duly appointed Henry Mu-

seth, administrator of the estate of said Edward Heg-

man; this, therefore, authorizes the said Henry Museth

to act as administrator of the estate of Edward Hegman,

deceased, according to law.

In witness whereof I have hereunto subscribed my

name and affixed my official seal this 21st day of Novem-

ber, A. D. 1901.

[L. S.] L. R. GILLETTE,

United States Commissioner and ex-officio Judge of the

Probate Court at Alaska.

United States of America, '"1

>ss.
District of Alaska. J

I, L. R. Gillette, United States Commissioner, residing

at Douglas, Alaiska, and ex-officio Judge of the Probate

Court, at Douglas, Alaska, do hereby certify that the
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foregoing six sheets, in the order in which they are here-

in annexed, are full and true copes of the petition for

letters of administration, bond of administration, order

appointing administrator, oaJt'h of administrator, filed,

and made and issued in said Probate Court on, November

21st, 1900.

Witness my hand and official seal this 13th day of Feb-

ruary, A. D. 1901.

L. B. GILLETTE,

United States Commissioner and ex-ofrk-io Judge of the

Probate Court of Alaska.

And thereupon the plaintiff closed his case in chief.

And the defendant, to maintain the issue on its part,

called as a witness C. A. WECK, who, being duly sworn,

testified as follows:

"My name is C. A. Week; I reside at Douglas Island,

and resided there during last October. I know the de-

fendant, the Alaska United Gold Mining Company, Ed-

ward Hegnian, and the plaintiff, Henry Muset. During

last Octofber, and prior to that time, I was superintend-

ent of the Alaska United Gold Mining Company, the de-

fendant. The mining department consists of What is

known as, the Seven Hundred Foot Claim and the Heady

Bullion Claim and in connection with these mines and

two mills. I was mot appointed in writing to my posi-

tion. My duties as superintendent of this property in a

general way, was to conduct the mining business for the

company on Douglas Island; it was to see that the work

that I wished to accomplish was carried out, and giving



vs. Henry Musset, as Adlmimistrator, etc. 69

instructions for such purpose. I was the head of the

business in Alaiska, I know Mr. H. B. Pope. He was

employed in the Seven Hundred Mine at that time. He
was foreman of the mine at the Seven Hundred Foot

claim. There were two mining foremen and two mill

foremen under me. There was a foreman for each mine,

and a foreman for each mill operated. In addition to

that, we had a majster mechanic to look after the ma-

chinery when it needed extensive repairs, and he was

under my orders for everything that would require some

work to repair. Of course, minor repairs were done

right at the mines by the miners themselves. Mr. Pope

and these other foremen were under my supervision and

control. Their duties and authority with reference to the

business of the Alaska United Gold Mining Company

were to carry out my orders; if they didn't do that they

wouldn't have been there. They were employed by the

superintendent, and were subject to be discharged by the

superintendent. The had no authority other than that

delegated to them by the superintendent. In regard to

hiring and discharging men, our system is when a man

wants a job he goes to the foreman, and if the foreman

in that department wishes a man he gives him a card to

the office. This card is taken to the office, the general

office of the company. If the man is satisfactory, he is

required to sign the rules of the company, and is, placed

on the payroll. If not, he is told he can have no job.

It is the same way with reference to discharging them.

Generally, of course, we comply with the wishes of the

foreman. When they request that a man be discharged, we
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generally comply with their wishes, except in cases where

we know there's been injustice; in that case, of course,

the foreman's wish is overruled. The foreman's author-

ity is simply to recommend. That was the position oc-

cupied 'by Mr. Pope and the authority he had during the

month of last Octoiber. I remember the beginning of the

work on the shaft in which the accident to Hegnian oc-

curred. I first determined to have the shaft Sunk some

time in August. A little later I made an arrangement

to take bids for the sinlking of the shaft by contract. I

received about eight bids for the work. Among them

was a bid from Museth and one from Hegman. I had a

conversation with Museth about it. I did not let the con-

tract for the sinking of the shaft, and determined to sink

it by day's pay. There was an increase in wages to the

men working in this shaft, because a miner takes, more

of a, risk in sinking a vertical shaft than in working in

stopes in a mine. I have 'been in the mining business

about eight years. There was a hoist furnished and a

chain ladder furnished the men engaged in, sinking this

particular kind of a shaft, to get out of the mine after

the blatst& were fired. In sinking a vertical shaft it is al-

ways the custom to have a chain ladder in the shaft in

addition to the other means of es<cape. These ladders

are made of chains a,nd cross bars' of iron. They are

made of chains for the reason that rock being blasted

won't injure them as much as they would wooden lad-

ders. These ladders are supposed to be let down from

the lowest set of timbers to the bottom of the shaft, so

in case there is any stoppage of the engine in hoisting, or
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that would cause delay iu hoisting the men out, they

would have a chance to climb out by the chain ladder.

Wherever we aire sinking a vertical shaft, we have a

chain ladder. It is furnished to the men Who are doing

the work for the men to use themselves, like any other

tools."

On cross-examination, the witnes testified as follows:

''There was no chain ladder in the shaft at the time of

the accident. I am the superintendent and have control

of both the mines and both the mills known ats, the Seven

Hundred and the Ready Bullion, and the Seven Hun-

dred stamp-mill and the other mill connected with the

Ready Bullion. I was the general superintend ent at

the time of the accident. I was the superintendent of the

company's works in Alaska, their mines and millsi

There was? no one who had authority over me in Alaska.

1 had under my supervision the Ready Bullion Mine anid

Mill, and the Seven Hundred Mine and Mill, and at each

I had a foreman, making four foreman in all. I had a

foreman in charge of the mine at the Ready Bullion, and

a foreman in charge of the mine of the Seven Hundred.

Mr. Pope wa sthe foreman at the Seven Hundred. Under

the foreman there are gangs of men working under shift-

bosses in the Seven Hundred Mine; and those shift-bosses

are to a certain extent, under the direction of the fore-

man. There is connected with the Seven Hundred Mine

a blacksmith shop. There is a tramway there and it is

more or less connected with the mine. And there are

hoistfs and engines. Each of these branches have in

their charge a skilled party to operate theni—the engine,
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an engineer, the blacksmith shopj, a blacksmith and so on.

And all these people are under the immediate supervision

of the foreman; and that foreman was Mr. Pope. 1

couldn't state where Pope is now. He is Uot at the

mines, nor in Alaska. He left Alaska on the 20th of

January, I think, after this suit wais brought against the

company. The general office of the company is! on Doug-

las Island at the store up by the Treadwell mine. That's

where the men report. My office is there. I haven't airy

particular office at the Beady Bullion or the Seven Hun-

dred. The whole of these mines at Treadwell, the Ready

Bullion, the Mexican, the Seven Hundred, the Treadwell,

and all the rest of them, office from the same general

point, the store. And. these people when discharged re-

ported there from all these places. The foreman in this

mine, orders the miners supplies, the small supp/lies he

needs temporarily. And if there is a temporary break

in the machinery, and he has the time and it's not too

extensive, it's his duty to> repair it, or see that it is re-

paired. If it's extensive he reports it to me. All small

breaks, the men look after themselves."

And to further maintain the issues on it part, the de-

fendant next called as a witness, JAMES FIANFETTI,

who being duly sworn, testified as follows:

"My name is James Pianfetti. I am from Italy, resi-

dence; I reside now on Douglas Island, and resided there

last October, and was then working for the Alaska

United Company, of which Mr. Week was1 superintendent.

Had been at work there then close to three years. I
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knew Mr. Muset. I was, working with Muset, and Heg-

man,, and Stephen on that date, sinking a shaft. I don't

know the firs/t nam.es. Had been at work in the shaft

about thr.ee weeks—that is, at the time of the accident,

we had been at work about three weeks. Hegman and

Muset had been at work with me the whole of this time.

On the 9th of October, we had got the shaft sunk about

25 feet below the skip chute. There ha,d been a chain

ladder provided for that shaft. It was at that time in

the blacksmith shop,. We three men had received in-

struction as to the chain ladder froln Mr. Pope. He told

me to put it down the shaft. I had a conversation with

Hegman and Muset about those instructions; we wa.s

talking about it so we could blast; we had to put tim-

bers1 in and. then chain ladder. We concluded to put in

the timbers and ladder after the blast went off. It was

the duty of all of us working there to put down the chain

ladder. At the time of the accident the chain ladder was

in the blacksmith shop. It had not been removed from

there. If that ladder had been' in the shaft, Hegman

could have got out. Mr. Week employed me. He is the

superintendent of the mine."

On cross-examination, witness testified as follows:

"Mr. Week is superintendent of those properties. That in-

cluded the Ready Bullion, Ready Bullion Mill, the Seven

Hundred, the Seven Hundred Mill, and everything else,

Pope was foreman or superin'tendent in charge of the Sev-

en Hundred Mine. I was not a shift-boss; I was in charge

of the crowd that worked in the shaft. I was. the boss



74 The Alaska United Gold Min. Co.

over them, ami for that reason, Mr. Pope told me to put

down that chain ladder. He told me to put it down on

the morning of the 9th. \

Q, Didn't Mr. Pope ask you what was the reason the

chain ladder wasn't put down before?

A. Before the last blast was going to be, yes, and put

the chain ladder down in time. He said to put it down.

Q. Mr. Pope told you to do it that way, didn't he?

A. Mr. Pope told me to put it down.

Q. Didn't Pope tell you about eight o'clock that the

chain ladder was ready and to put it clown at noon?

A. Yes, sir. <

Q. Now, Mr. Pianfetti

—

A. No, sir; he didn't tell me to put it down at noon

—

Q. —air was the motive power of that shaft, wasn't

it? A. Yes, sir.

Q. If the bucket was running at all that was a good

safe plaice to work, wasn't it? A. Yes, sir.

Q. Had you ever had, a chain ladder there before that?

A. Not sinfee we wrere there.

Q. Isn't it a, fact that the ladder was broken, and was1-

n't in a fit condition to be put down at all until that

morning?

A. There was a whole one to put down.

Q. Down in the blacksmith shop being fixed, wasn't

it.

A. Yes, sir. Pope gave me the instructions to put it

clown. He had authority to give those instructions. I

don't know if Muspt and Hegman were in the mine when

those instructions were given; they wasn't around there
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—didn't see them anyway. I can't tell where I first saw

them after I had this conversation with Pope. I didn't

see them before getting down to the shaft. I think I

first saw them when I got down in the shaft, I went

down there as soon as Pope toild me about it. They were

getting ready to blast, shoveling a few buckets of rock,

and so.

Q. And then you told them about the ladder business

a's soon as the blasting was over?

A. We had been talking about that over before

—

Q. Well, answer my question. You told them as soon

as the blasting was over you would put up. some timbers

and then put that ladder down?

A. We noticed that before.

Q. You didn't tell them that then at the time.

A. I did not.

Q. You told them nothing about the chain ladder at

that time? A. No.

Q. Nothing all that forenoon?

A. I told them

—

I

Q. After the man was dead you told them'—that it?

A. No before.

Q. Did Pope ever tell Muset or Hegman about that

ladder in your presenlce? I

A. No; / ain't, was there, but he told them. They

have got a blacksmith working at the mine; and a hoist,

a shaft, and another shaft called the "glory hole"; and

a tramway and various other things; and different men

in charge of these various, things, and they were all un-

der Mr. Pope."
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On redirect examination, the witness testified as fol-

lows: "1 suppose Mr. Pope was looking after everything

right at the mine there, but Mr. Week was higher over

Mr. Pope. We had the old chain ladder down in the

blacksmith shop and Pope told me to put that down for

the time. That was when we first started to do the blast-

ing.

Q. When did you speak to Mr. Muset or Mr. Hegman

about whether you would put the ladder down or not?

A. Well, it had been talked over to the boys; we says

they have a chain ladder down there, but I guesS, we will

wait to put the timbers down. They don't say yes. They

didn?t said anything.

Q. When was that you had this talk—how long be-

fore this accident?

A. Well, this was aibout a week before, but they was

working night shift, Muset and Hegman, and I told them,

because I take my orders going in. I was working day

shift all the time.

Q. If they had objected to working there without the

chain ladder down, would it have been put down?"

(To the above question the plaintiff, by his counsel, ob-

jected, because irrelevant and immaterial, which objec-

tion the Court sustained and the plaintiff then and there

excepted to such ruling. Continuing witness testified as

follows:)

"The new chain ladder was finished the day before the

accident. I was instructed to put it down on the morn-

ing of the 9th. That chain ladder was forty-five feet long.
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It took two men to pa(cik it—all they could do. It was in

the mine on a set of timbers so far as you. could raise

your arm, up so far—fastened on the tiin'bers at the top

and dropped to the bottom. It wouldn't take two men

no time at all—snort time to put it in, just the time to

lake it from the blacksmith shop, and put it on the buck-

et. The ladder and timbers would be disarranged by the

blast. If it's put down too far it would be broken to

pieces; of course if it's put down so far as a man could

reach up to climb up it's all right. After I was told by

Pope to put down the new chain ladder, I never talked

with Mu set and I legman about it."

On recross-examination, the witness sjaid: "This ladder

wan hung on timbers when it was put in, and I was wait-

ing to put the timbers in at noon so I could hang the lad-

der on them.
1 '

And to further maintain the issues on its part, the de-

fendamt next called as a witness ROBERT MUSTER, who

being sworn testified as follows:

"I reside on Douglas Island, I rememjber the accident

on the 9th day of last October. I was at that time in the

employ of the Alaska United Gold Mining Company: I

was blacksmith in the Seven Hundred Mine. I remember

making a chain ladder. I made it under the instructions

of Mr. Pope, the foreman. It wa& supposed to go down

to the bottom of the shaft, being dug by Hegman, Muset

and others. I finished the ladder on the evening of 8th

of October about five o'clock. I do not recollect any

chain ladder in the 'blacksmith shop at prior to that
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time. I believe they had the old one down below. There

was another one there. 1 did not hear any instructions

given to Pianfetti, Heigman, or Muset with reference to

this ladder. I was told to have done as quickly as possi-

ble, and I finished it on the 8th, and told the foreman

when it was done."

On cross-examination, the witness testified as follows:

"I am the blacksmith at the Seven Hundred Mine. Be-

sides the blacksmith shop they have got a hoist, a shaft,

and traimway leading down to the mill. Thene was a

mine foreman there, and then the superintendent over

the foreman.

Q. Who was the foreman over that whole branch of

the work, the mine itself?

A. Pope. He was the foreman over the blacksmith

shop, the shaft, and the hoist. Mr. Pope included them

all, I think. My work comes under the foreman Mr. Pope.

The ladder I spoke of was completed on the evening of

the 8th of October. I rolled it and laid it right close to

i he door of the shop and it laid there on the morning

jf the ninth. Mr. Pope was in the shop on the forenoon

of the ninth. He was there several times—quite a few

times. The ladder rolled up made a bundle aibout 14

inches wide and a foot or 18 inches high. It would make

quite a bundle lying on the floor. I noticed it lying there

during the forenoon of the 9th, and if Mr. Pope looked

around he would probaibly seen it."

And to further maintain the issues on his part, the de-

fondant next called as a witness, NE'LS OLIN, who hav-

ing been sworn testified as follows:
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"I resided on Douglas Island last October and was in

the employ of the Alaska United Gold Mining Company;

had been working for them twenty-two months. I knew

Mr. Hegman and Mr. Muset. I had been employed with

them in this1 shaft in which the accident happened. 1

don't know anything about, any directions being given by

Mr. Pope to put down a chain ladder.

By the COURT.—Who did you learn it from—the dead

man? Did you ever hear of any directions being given

by Pope from the dead man?

Answer. No, sir; not by Mr. Pope.

Q. By the COURT.- Well, who did you hear it from?

A. We passed the remark between us.

Q. By the COURT.—Who?

A. All of us that worked there.

Q. By the COURT.—Who was working there?

A. Flenry Muset, and Ed Hegman and Jim.

Q. By the COURT.—What was said about it diown

there, as near as yon can recall?

A. Just a passing remark that tliey should have a

chain ladder down there, that they promised to1 get one,

but it wasn't ready.

Q. By the COURT.—Why was that?

A. Well, Jim said they couldn't get one.

Q. By the COURT.—Said it wasn't ready to put

down? A. No, sir.

(}: By Counsel for Plaintiff.—Did the others agree

with w'h'at was said by them?
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A. They were asking several times to get a chain lad-

der.

Q. It was talked over several times?

A. Yes, sir; just passed remarks.

Q. How long did you work there?

A. In the shaft?

Q. Yes?

A. From—I started the first of December.

Q. In this shaft. How long were you working with

these men in this shaft, prior to the accident?

A. Working there from the 28d of September to 9th

of October.

Q. Working down in the shaft?

A. No, sir; on the hoist.

Q. How long did you work down in the shaft with

these men?

A. I wasn't working down in the shaft at all.

Q. You were working at the hoist? A. Yes, sir.

Q. And you heard the matter talked over albout get-

ting this ladder? A. Yes, sir.

Q. Do you know anything about an old ladder being

there, any ladder besides the new one?

A. Yes; I know they used to have one in the Glory

Hole.

Q. Where was that during this time?

A. I guess that was in the Glory Hole—Using it in

there." '

On cross-examination the witness* testified as follows: -

<
t
>. That old ladder was in the Glory Hole at the time

of the accident, wasn't it?
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A. Yes, sir, I think she wajs; I don't know; he wasn't

there; I didn't see him anywhere.

Q. In this conversation, Jim, the shift-boss—when he

tola you there oug'ht to be a ladder down there, he said

lie had been promised one, but it wasn't ready yet, is that

it?

A. Yes, sir; they had some such talk about it.

(}. This conversation was a very few days before the

accident —just before

?

A. Yes, sir; they was passing remarks three or four

times aibout it.

Q. But all the three of four times were shortly before

the accident?

A. Yes, sir.

Q. But there has never been a ladder down there?

A. No. sir; not at that time.

Q. Is that a safe place to work in if the air in the

shaft and the hoist is* in good running order?

A. Yes, sir.

Q. Absolutely safe? A. Yes, sir.

On redireet-examin/ation, the witness testified ais fol-

lows:

Q. About what time did this conversation take plaice?

A. We was talking about it in the night s'hift, and

when we come on the day shift.

Q. How long before the 9th—What day of the month?

A. I couldn't tell exactly what night it was.

Q. Now, when they spoke about putting the old lad-

der down, that was when Mr. Pianfetti spoke about the

new ladder they were making, wasn't it?
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A. Yes, sir. *

Q. That is, the conversation yiou speak about is the

conversation when Mr. Piianfetta spoke about putting the

new ladder down?

A. No, T didn't hear that.

Q. Did you say Mr. Pianfetti was on the night shift

with you? A. No; he was on the day shift.

Q. He wasn't on the night shift with you?

A. No, sir.

Q. And Ilegman and these other men were on the

night shift and then afterward changed to the day shift

with yon? A. Yes, sir.

(}. And the first conversation when you spoke about

the necessity of the chain ladder being down there was

on the night shift?

A. Yes, sir; we was passing remarks albout it, on the

night shift.

On recross examination, the witness testified as fol-

lows:

Q. And in all these conversations spoken; of by Mr.

Pianfetti or others was to the effect that they had been

promised a ladder, and the ladder would be put down' as

soon as it was finished, is that right

—

A. Yes, sir.

Q. And these were had shortly before the accident?

A. Yes, sir.

(). You don't remember the exact time—but very

shortly before. Now, I will ask yo'n, Mr. Olin, whether

they ever talked albout the old ladder at all?

A. Well, I heard Jim talking about that—give us
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the old ladder, and put it down., or something like that.

Q. Was the old ladder any good?

A. I don't know. He was up in the Glory Hole.

Q. That was Jim that said that? A. Yes, sir.

Q. Hegman wasn^t there at all when he said that?

A. No; I don't think he was.

And thereupon the defendant rested.

And the plaintiff, in rebuttal, thereupon called the fol-

lowing- witnesses who, on their oaths1 aforesaid, testi-

fied as hereinafter set forth.

HENRY MUSET called on rebuttal:

« Direct Examination,

Q. Mr. Muset, did you hear all this testimony in ref-

erence to a chain ladder being p,ut in the shaft 'by the wit-

nesses who preceded you—that is, the testimony of Pian-

fetti here in regard to the chain ladder, here on the

stand? A. Yes, isir.

Q. State to the jury what was said, or done about that

chain ladder so far a's you knoiw.

A. This was1 the day before the accident happened,

Jim said we will blast this out and put in a set of timbers,

and then take dowrn the chain ladder.

Q. Was anything said about a chain ladder prior to

that? A. Not that I know.

Q. Was anything said in the presence of you or Heg-

man prior to thait in reference to a chain laidder?

A. Not that I know of.
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Upon cross-examination, the witness testified as fol-

lows :

(
c). You say that occurred the day before—wa^ that all

that was said? A. Yes, sir.

Q. You didn't object? A. To what?

(>. To the chain ladder not ibeing put downs at that

lime.

A. No; I didn't think the chain ladder was ready.

(}. I didn't asik you that. I asked if you objected.

A. No, sir.

Q. Did Mr. Hegman object?

A. Not that I know of.

Q. Do you know whether the chain ladder was ready

or not? A. I do not.

GUY FALCONER called on rebuttal.

Direct Examination.

Q. You have been sworn before. State whether you

were working in the blacksmith shop of the Seven Hun-

dred Mine on October 9t:h, 1900.

A. Yes, sir.

Q. Were you working in the shop on that morning?

A. Yes, sir.

Q. State whether you saw a, chain ladder there.

A. Yes, sir. '

Q. State whether you had heard any conversation

with Pope, the foreman, and the shift boss., Pianfetti, in

relation to that ladder? A. Yes, sir.

(}. What was that conversation?
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A. Mr. Pope told him the ladder was ready and to

take it down at noon.

Q. What time of da"y was that?

A. Somewhere about eight o'clock in the morning.

Q. And the chain ladder, at that time, where was it?

A. In the shop.

Q. The accident occurred just a while before noon?

A. Yes, sir.

Q. State whether or not that chain ladder remained

in the shop during the forenoon previous to the accident?

A. Yes, sir.

Q. Where was it laying?

A. Right near the door.

Q. State whether or not Mr. Pope was down during

the day.

A. Yes, sir; he was in there during the day.

Q. Was the ladder in a position where he could have

seen it from where he was*? A. Yes, sir.

Upon cross-examination, the witness testified as fol-

lows1

:

Q. When did you first hear about this conversation?

A. The morning of the 9th.

Q. The morning of the accident?

A. Yes, sir.

Q. You were in the blacksmith shop—what were you

doing in there?

A. I was threading some bolts.

Q. Threading bolts? A. Yes, sir.

Q. Are you a blacksmith? A. No, sir.
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Q. And then you were holding the ladder, you say?

A. Yes, sir.

Q. And you heard this conversation about eight

o'clock? A. Somewheres about eight o'clock.

Q. Don't you know they were working down in the

shaft before that?

A. Yes; but they came back up again.

Q. Weren't they down there working at that time?

A. Pianfetti wasn't; I don't know whether anyone

else was or not.

Q. You are positive Pope said for him to send it down

at noon? A. Yes, air.

Q. Now, you may state exactly the wordis, as near as

you can?

A. Mr. Pope came in—o>r rather Mr, Pianfetti came in,

and Mr. Pope was standing watching them bolts,, and

Pope says to Pianfetti; "That there ladder is ready now,

and you better take it down at noon," and Pianfetti says,

"AM right,'-' and turned and walked off.

Q. How long did you stay in the blacksmith shop?

A. Until Mr. Pope came and told me he needed me.

Q. Well, how long was that?

A. I guess about an hour. '

Q. Didn't you say Pope stayed there and Pianfetti

went off? A. He did.

Q. How did he come back if he stayed there?

A. You asked me when I went away, not when Pope

went?

Q. Yes. A. I went about an hour after.

Q. You staved there an hour threading bolts?
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A. Yes, sir.

Q. That would ibe until nine o'clock. Where did you

go then?

A. I went to the hoist and swept a little, and came in

there and he came in there and told me to get a ladder

so he could shut off the ah*, which I did.

Q. You got a ladder and put it up?

A. Yes, sir.

Q. That was about eleven o'clock?

A. Yes, sir.

And the above and foregoing was all the evidence in

full introduced on the trial of said caus'e by either party

thereto.

And. thereupon the defendant made and presented to

the Court, the following motion, to wit:

HENRY MUSET, Administrator of the

Estate of Edward Hegman, Deceased,

vs.

ALASKA UNITED GOLD MINING

CO.,

Defendant.

No. 26A.

Motion.

The defendant requests the Court to instruct the jury

to return a verdict for the defendant, because

—
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1. The evidence conclusively shows that H. B. Pope,

whose negligence in cutting off the air is the only negli-

gence, plead or attempted to be proved by the plaintiff,

was a fellow-servant of the deceased, Edward Hegman.

2. The evidence conclusively shows that the deceased,

Edward Hegman, and the plaintiff, Henry Muset, were

guilty of contributory negligence in not putting the chain

ladder in the pit, and that but for such contributory neg-

ligence, the accident resulting in the death of Edward

Hegman would not have occurred.

i MALONY & COBB,

Attorneys for Defendant.

Which said motion was by the Court overruled and de-

nied; to which action of the Court, the defendant then

and there excepted.

And thereupon the Court charged the jury as follows:

In defining the duties of the master toward the serr

vant, I cannot do better than to use the language of the

Supreme Court of the United States:

"A master employing a servant impliedly engages with

him that the place in which he is to work, and the tools

or machinery with which he is to work, or toy which he is

to be surrounded, be reasonably safe. It is the master

who is to provide the place and the tools and the machin-

ery, and when he employis one to enter his service he im-

pliedly says to him that there is no other danger in the

pjace, the toolsi, and the machinery, than such as is ob-

vious and necessary. Of course some places of work and

some kinds of machinery are more dangerous than
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others; but that is something which inheres in the thing

itself, which is a matter of necessity, and cannot be ob-

viated. But within such limits, the master who pro-

vides the place, the tools, and the machinery owes a pos-

itive duty to his employee in respect thereto. That posi-

tive duty does not go to the extent of a guaranty of safety,

but it does require that reasona'ble precaution shall be

taken to secure safety; and it matters not to the em-

ployee by whom that safety is. secured or the reasonable

precautions therefor taken. He has a right to look to

the master for the discharge of that duty; and if the

master, instead of discharging it himself, sees fit to have

it attended to by others, that does not change the meas-

ure of obligation to the employee or the latter's right to

insist that reasonable precautions shall be taken to se-

cure s'afety in these respects. Therefore, it will be seen

that the question turns rather on the character of the act

than on the relation of the employees to each other. If

the act is one done in the discharge of some positive duty

of the master to the servant, then negligence in the act

is negligence of the master. But if it be not one in the

discharge of such positive duty, then there should be

some personal wrong on the part of the employer before

he is held liable therefor.

"But it may be asked, Is not the duty of seeing that

competent and fit persons are in charge of any particular

work as positive as that of providing safe places and ma-

chinery? Undoubtedly it is, and requires the same vigi-

lance in its discharge; but the latter duty is discharged
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when reasonable care has *been taken in providing safe

place and machinery, and so the former is as fully dis-

charged when reasonable precautions have been taken to

place fit and competent persons in charge. Neither duty

carries with it an absolute guaranty. Each is satisfied

with reasonable effort and precaution."

To which instruction, the defendant then and there ex-

cepted because not applicable to the issues made by the

pleadings and the evidence in that the question of the

failure of the master to provide a safe pilace to work, nor

the question of the negligence of the master in selecting

competent and. fit persons to have charge of any particu-

lar work, were not raised either by the pleadings or the

evidence.

The Court further instructed the jury as follows:

"If he (meaning Pope) had absolute charge of that par-

ticular department, and exercised the powers and duties

of the master toward the employees working under him,

he was a vice-principal.

"If you find from the weight of the evidence in this

case that Pope, the foreman, was the vice-principal of the

company or corporation defendant, and that siaid Heg-

man lost his life through the careless and negligent act of

said Pope, without any negligence on the part of Heg-

man himself, then you should, find for the plaintiff."

To which instruction, the defendant then and there ex-

cepted because there wras no evidence before the jury up-

on which to ibase a finding that said Pope was such vice-

principal; but the evidence conclusively showed that he

was a fellow-servant.
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And the Court further instructed the jury as follows1

:

"There is some evidence before you in reference to a

certain chain ladder ordered to be furnished to the men

in sinking the shaft, and that said ladder was a reason-

able and proper means used, or to be used, by the men

sinking the shaft, whereby they might eslcape from dam-

ger in case of accident to the other machinery and appli-

ances used in hoisting the men from the shaft at such

times as blasts were exploded. If you find from the

weight of the evidence in this case that said ladder was

furnished to the men for their use in this behalf, and

through the carelessness and negligence of the men en-

wasied in the work of blasting in the shaft, and that the

deceased. Hegman was one of thfese, and that the men

could have escaped from impending danger had the lad-

der been put in place, and they negligently and carelessly

failed to put it in place, then this was contributory neg-

ligence upon the part of deceased and the other men

working with him, such as relieved the defendant from

all liability for his death. If, on the other hand, that

such ladder was not furnished to the employees, and was

not put in place because of the orders of the said Pope,

if you find Pope to have been a vice-principal, and that

the death of Hegman resulted from the failure to put in

said ladder and by the shutting off the air by, Pope, or

under his orders and direction so that the other machin-

ery and appliances for hoisting the men could not be op-

erated; and you further find that Pope was so acting, in

shutting off the air, was exercising duties entrusted to
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him as a vice principal of the master, then the defend-

ant is liable for the death of the said Hegnran."

To which said instruction,, the defendant then and

there excepted because the evidence conclusively showed

that a chain ladder was furnished the deceased Edward

llegman and the other men at work in the shaft with

him, and the Court erred in submitting such question to

the jury. I

And all the instructions given by the Court in the or-

der given are as follows: \

The Court instructs the jury that the credibility of

witnesses and the weight to 'be given their testimony is

a matter exclusively for the jury.
I

The credit of the witness depends largely upon two

things!: His opportunity and ability to know what oc-

curred, and his disposition for telling the truth ais to, the

occurrence. The statement of a witness having superior

opportunities for knowing what took place, and superior

intelligence and memory, other things being equal, are

entitled to the greater weight before the jury,. A wit-

ness who is interested in the result of the suit will not

always be as honest, fair, and candid in his1 testimony as

one who is not interested, but witnesses are sometimes

found whose interest in the suit in nowise affects their

truthfulness. But, as before stated, you are the exclu-

sive judges' of the credibility of witnesses and the degree

of credit to be given their testimony.

It is the duty of the jury to consider the whole of the

evidence, and to render a verdict in accoirdanlce with the

weight or preponderance of the evidence in the case.
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Gentlemen of the Jury: The case you axe to consider

is not an infrequent one in mining affairs. That acci-

dents will occur where powers are set in motion more

Than ordinarily dangerous to human life, is reasonably

certain. The infirmities of human nature are such that

accuracy and promptitude in the discharge of all duties!

are quite rare, and while generally expected, are not

often realized in the conduct of affairs.

The employer owes certain duties to the employee, and

for the purpose of this case I shall call the employer the

master, and the employee, the servant.

While the master owes certain duties to the servant,

the servant takes certain risks upon himself. It is said

that the general rule of law is now firmly established

that one who enters the service of another takes upon

himself the ordinary risks of the negligent acts of his

fellow-servants, in the course of his employment. As a

part of his contract of hire, the servant takes all the

risks necessarily incident to the employment in which he

engages. As the carelessness of fellow-servants is among

those risks necessarily incident to the employment, in

work more than ordinarily dangerous, it is conclusive that

the servant takes this risk as a part of his contract of

hire.
'

In defining the duties of the master toward the Ser-

vant I cannot do better than to use the language of the

Supreme Court of the United States:

"A master employing a servant impliedly engages with

him that the place in which he is to work, and the tools
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or machinery with which he is to work, or by, which he

is to be surrounded be reasonably safe. It is the master

who is to provide the plaice and the tool's and the mar

chinery, and when he employs one to enter his service

lie impliedly says to him that there is no other danger in

the place, the tools, and the machinery, than such as is

obvious and necessary. Of course, some places of work

anid seme kinds of machinery are more dangerous than

others; but that ig something which inheres in the thing

itself, which is a matter of necessity, and cannot be ob-

viated. But within ssich limits, the master' who provides

the place, the tools, and the machinery, owes a positive

duty to his employee in respect thereto. That positive

duty does not go to the extent of a guaranty of safety, but

it does require that reasonable precaution ahall betaken

to secure safety; and it matters not to the employee by

whom that safety is secured or the reasonable precau-

tions therefor taken. He has a right to look to the mas-

ter for the discharge of that duty; and if the master, in-

stead of discharging it himself, sees fit to have it at-

tended to by others, that does not change the measure of

obligation to the employee or the latter's right to insist

thai reasonable precautions sihall be taiken to secure

safety in these respects. Therefore, it will 'be seen that

the question turns rather on the character of the act than

on the relation of the employees to each other. If the

act in one dene in the discharge of some positive duty of

the master to the servant, then negligence in the act is

negligence of the master. But if it be not one in the

discharge of such positive duty, then there should be some
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personal wrong- on the part of the employer before he is

held liable therefor.

"But it may be asked: Is not the duty of seeing that

competent and fit persons are in charge of any particular

work as positive as that of providing Safe places and ma-

chinery? Undoubtedly it is, and requires the same vigi-

lance in its discharge, but the latter duty is discharged

when reasonable care has been taken in providing such

safe place and machinery, and so the' former is as fully

discharged when rea,sonaible precautions' have been taken

to place fit and competent persons in charge. Neither

duty carries with it an absolute guaranty. Each is satis-

fied with reasonable effort and precaution."

As has just been stated, the employee, in his contract

of hire, takes the risks of the carelessness and negligence

of the fellow-servantls. It becomes necessary, therefore,

to determine who fellow-servants are. The general rule

is that those entering the service of a common master,

becoming thereby engaged in a common service, are fel-

low-servants. When the business of the master is of such

great and diversified extent that it necessarily separates

itself into departments of service, the individuals placed

by the master in charge of these separate branches and

departments of service and given absolute control there-

in, may be properly considered, with respect to the em-

ployees under them, vice-principals, and sub-rerj(resenta-

tives of the master as fully and completely as if the en-

tire business of the master were placed by him under

one department. And in this connection the Court in-

structs you that it is not material by what name such
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persons are known, or designated, whether they are

kDown as foreman, boss, superintendent, or by some other

name. '

The boss of a small gang, performing work in one par-

ticular part of the mine, or the boss or foreman of a

gang in charge of a shaft, or in stoping ore, or any other

portion of the work of the mine where both or all are en-

gaged in the same common business* or enterprise, viz.,

the business of extracting ore from a quartz mine or lode

mine, are not vice-principals of the master in the per-

formance of that work, but are, ordinarily, unless some

special power, or some special duty, is entrusted to them,

fellow-servants with the other men in the same employ-

ment under their direction and control. Such a boss,

such an overseer, foreman, or superintendent, is not, as

I say, ordinarily the vice-principal, and does not become

so by reason of the position that he holds. The claim

made by the plaintiff in this case is, that Mr. Pope, the

foreman, as he was called, was in charge of a particular

department of the business of the master. That being so

in charge of a particular department, he occupied toward

1 he other employees, working under him in the same de-

partment, the position of vice-principal; or, in other

words, in that respect he took the place of the master.

If he had albsolute charge of that particular department,

,!,!h] exercised the powers and duties of the master

toward the employees working under him, he was a vice-

principal. If he did not have that absolute control, was

subject to the control of a superior, had no discretionary
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power or authority, and performed duties under the direc-

tion of a superior under rules and regulations formulated

for his guidance, he was not a vice-principal, but a fellow-

servant. I

The claim made by the plaintiff in this case is, that the

deceased Edward Hegman, was killed in the mine of the

defendant company thioug'h the negligence and care-

lessness of H. B. Pope, the foreman, in shutting off the

air from the hoist so that the men engaged in blasting

at the bottom of the shaft, or that the said Hegman was

prevented thereby from escaping from the shaft, and his

death resulted thereby. If you find from the weight of

the evidence in this caste that Pope the foreman was the

vice-principal of the company or corporation defendant,

and that said. Hegman lost his life through the carelesis

and negligent act of said Pope, without any negligence

od the part of Hegman, himself, then you should find for

the plaintiff. On the other hand, if you find that Pope

was not a vice-principal at the time, and was not given

the discretionary power or control as to any of the duties

of the master toward his employees', or, if you find that

Hegman's death was the result of his own carelessness or

neglect, you should find for the defendant.

There is some evidence before you in reference to a

certain chain ladder ordered to be furnished to the men

in sinking the shaft, and that said ladder was a reason-

able and proper means' used, or to be used, by the men in

sinking the shaft, Whereby they might escape from dan-

ger in case of accident to the other machinery and appli-
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ances used in hoisting the men from the shaft at Stich as

blasts were exploded. If you find from the weight of

ihe evidence in this case that said ladder was furnished

to the men for their use in this behalf, and through the

carelessness and negligence of the men engaged in the

work of blasting in the shaft, aind that the deceased Heg-

man was one of these, and that the men could have es>-

caped from impending danger had the ladder been put

in place, and they negligently and carelessly failed to

put it in place, then this was contributory negligence up-

on the part of the deceased and the other men working

with him such as relieved the defendant from all liability

for his death. If, on the other hand, that such ladder was

not furnished to the employees, and was not put in place

because of the orders of the said Pope, if you find Pope

to have been a vice-principal, and that the death of Heg-

nian resulted from the failure to put in said ladder, and

by the shutting off of the air by Pope, or under his orders

and direction, so that the other machinery and appli-

ances for hoisting the men could not 'be operated; and

you further find that Pope was so acting, in shutting off

the air, was exercising duties entrusted to him as a vice-

principal of the master, then the defendant is liable for

the death of the said Hegman.

Damages that may be recovered for the death of any

man caused by the negligent act or acts of another is

limited to ten thousand dollars. In considering what, if

any, damages the plaintiff is entitled to recover, you will

consider his life-expectancy, or, in other wouds, the num-

ber of years he might reasonably expect to live, his earn-
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ing capacity, the amount that he could save, or ordinarily

did save therefrom, and in excess of the expense of liv-

ing. There is a difference in the earning capacity of men

and therefore a difference in the amount of damages that

may be recovered where death results from wrongful acts

of others.

You are not to understand that the term of years a

man may live and the amount he might earn during that

period, less the expense of living, is to furnish a rule or

measure of damages, Whatever a man's life expectancy,

you all understand that he is liable to die at any moment,

and his life to be limited to a few days or years, or it may

extend far beyond the limit fixed by the life statement.

The life expectancy, ais fixed 'by these tables, is the aver-

age life of men in good health, and at the age of deceased.

It would be presumptuous to claim that the defendant

would have lived longer than the average, or that he

would live but a few days. But you are to consider this

matter of life expectancy as one of the circumstances only

upon which to base a calculation of the damages that

have been sustained, if any, to the estate of deceased.

Was he a man of industry, a man of sobriety? Wa's he

a man that earned an annual sum over and above his, ex-

penses of living? Had he constant employment, or did

he work but portions of the time, and did his earning ex-

ceed his reasonable expenses? These are all matters that

may enter into your consideration in determining the

damages that may be recovered by the plaintiff in this

case, if you find for the plaintiff. You are to return such
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damages, if any, as you find the estate entitled to under

the evidence in this case.

1 am requested by the plaintiff and the defendant to

give certain instructions. These I give, and you will

consider them as a part of the instructions of the Court;

and these are as follows:

The following instructions were thereupon given at the

request of plaintiff. Instructions by plaintiff:

"The Court instructs the Jury that, if you find from the

evidence that the plaintiff is the duly acting and qualified

administrator of the estate of Edward Hegman, de-

ceased, and if you find that the said Edward Hegman

was an employee of the defendant corporation, working in;

their m;ine, known as the '700 Mine,' as a miner, running

and operating what is commonly known as a machine

drill, in the underground workings of said mine, on or

about the 9th day of October, 1900; and if you find that

while the said Edward Hegman and his eolaborers were

at the ibottom of a shaft in said mine, sinking the same,

pursuant to the orders and directions of the foreman and

vice-principal of the defendant corporation, and that

after they had sunk drill holes in the bottom of said shaft

and had loaded them with powder and fuse, preparatory

to blasting them, and after giving the proper signal indi-

cating their purpose and intention of lighting and tiring

off said blast, and that after the parties in charge of tin 1

hoist had indicated their readiness aud ability to hoist the

said Edward Hegman and associates out of said shaft

and before the said blast went off atnd exploded; that act-
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ing upon said signals and believing in the safety of the

regulations', machinery and the workings thereof, the

said Hegman and his associates did lig'ht said fuses and

gave the proper signals to the parties in charge of the

elevator to be hoisted to a place of safety; that at the

time the air by, means of which said elevator was raised

was shut off above and that it was impossible for the

hoist or elevator to be raised on that account; that the

*aid Edward Hegman made every possible effort to es-

cape death and injury from the explosion of said blast,

and that thereupon the said blast did explode, thereby

bounding and mangling the said Edward Hegman*, then

and there causing death of the said Edwiaa*d Hegman.

And if you find that the said Edward Hegman did in no

way contribute to his death and that the same occurred

without any fault or negligence on his part, and if you

find that the death of the said Edward Hegman was

brought about by the carelessness and negligence of one

H. B. Pope, in causing the air and power to be shut off

and disconnected, so that the elevator in! the mine in

which Edward Hegman was employed could not be raised

and hoisted and the said Hegman removed from danger.

And if you further find that the said Pope knew, or ought

to have known, that at the time he caused said air to be

disconnected that the said Edward Hegman was in a

place of danger and could not escape without the use of

said air, and if you further find that the said Pope Was

at that time a vice-principal or sub-representative of the

company, or a superintendeixt or foreman in charge of u
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separate 'branch of the said company's business, as ex-

plained in these instructions, then the Court instructs

you that you must find for the plaintiff in such sum as he

proves himself entitled to under the law and the evi-

dence."

The following instructions were thereupon given at the

request of defendant

:

"If the deceased, Edward Hegman, knew or should

have known that the chain ladder spoken of by the wit-

nesses should have been placed in the shaft, as an addi-

tional safeguard against the failure of the air hoist to

work, and he continued to work in the s'haft without the

chain ladder being put in, then he assumed all risks aris-

ing from a failure of the air hoist and you will find for

the defendant.

"The evidence shows in this case that the deceased,

Edward Hegman, was a man of about thirty years of age;

that he was a laborer, and had been working for himself

some eight years or more; that his estate a,t the time of

his death, consisted of nothing but the claim, in suit here-

(

in.

"Now, if you find and believe from the evidence that

the said Edward Hegman from his character, hajbits, etc.,

would not probably have left any greater estate at the

time of his probable death, had he not died on October

9th, 1900, then you will find for the plaintiff only nominal

damages.

"If you believe from the evidence that if the chain

ladder, spoken of by the witness had been placed in the
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shaft prior to the time of the accident, that Hegman could

have elimlbed said ladder and thus escaped, and if you

further believe that the failure to put said ladder in the

shaft was due in any manner to the negligence or care-

lessness of Edward Hegman, and the men working with

him in the shaft, then you will find for the defendant.""

"In this case, if it is shown that the defendant company

furnished a chain ladder for use in the shaft where the

accident happened, to give another means to the men

working therein to get out, in the event the compressed air

hoist should for any reason, fail to work and the evidence

shows that the chain ladder was not put in the shaft,

"Now, if you find and believe from the evidence that H.

B. Pope ordered or directed this ladder to be placed in

the shaft and the deceased, Edward Hegman, knew of

this order, and consented and agreed that the ladder

should not be put down until after the blast, which hap-

pened to cause his death, should be fixed; or if he knew

that such order to put in the chain ladder had been given

and was being disobeyed, and he continued to work in

the shaft, notwithstanding, then the said Edward Heg-

man asslimed all the risk of the air failure to work and

he cannot recover in this cause.

"In assessing the plaintiff's damages in this case, yon

cannot allow anything for the sufferings of the deceased,

Edward Hegman, and you are not to consider such suffer-

ing in arriving at your verdict; nor can you allow any-

thing for the sorrow, grief, or mental suffering of his

relatives or friends. In fixing plaintiff's damages, if any,
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by reason of the death of Edward Hegman, you will

determine the sum, if any, in which Herman's estate had

been injured by his death; and in determining this ques-

tion, you will take into consideration his age, the probable

length of time he would have lived, his habits, and earn-

ing capacity oyer and above his expenses and all the

circumstances in evidence bearing on, the question, and

allow such sum only as the estate of Edward Hegman,

would, in view of all the evidence, reasonably have ibeen

worth at the time of his probable death, had he not

died on the 9th of October, 1900."

"You will, gentlemen otf the jury, consider all of the

evidence of the case under the instructions given you by

the Court, and when you have agreed upon your verdict,

your foreman will sign the same in your presence, and

you will return your verdict into Court.

"I hand you, with these instructions, the pleadings in

the case and two form's of verdict. You will sign such

verdict as in accord with your findings."

And the jury having returned their verdict in favor

of the plaintiff and against the defendant for the sum of

|10,000, the defendant, on the 18th day of February, 1901,

filed its motion for a new trial, Which is as follows, to wit:
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HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN
ING CO.,

Defendant.

Motion for New Trial.

Now comes the defendant, by its attorneys, Malony &

Coblb, and moves the Court to set aside and hold for

naught the verdict of the jury herein, and grant a new

trial of this action for the following reasons^ to wit:

I.
'

»

For error of the Court in the admission of evidence for

the plaintiff objected to by defendant, and duly excepted

to as shown in the bill of exceptions.

II.

Errors of the Court in sustaining objections of the plain-

tiff to competenft and material evidence for the defend-

ant, as shown in the bill of exceptions.

III.

For the error of the Court in refusing the request of

the defendant at the conclusion of the whole evidence,

to return a verdict for the defendant.



106 The Alaska United Chid Min. Co.

IV.

For the errors of the Court in the instructions given as

is particularly pointed out in the exceptions taken to this

said charge. I

V. I

Because the verdict of the jury in finding for the plain-

tiff, in any sum at all, is contrary to, and wholly un-

supported by, the evidence in this: 1st. The evidence

conclusively snowed that H. B. Pope, by whose negligence

plaintiff's intestate was killed, was. a fellow-servant of

the said intestate. 2d. The evidence further conclusively

showed that said intestate was a skilled miner, having

had years of experience in such work; that he knew a

chain ladder was customarily used in shafts such as that

in which the accident occurred, to afford the men in

such shaft an additional means of egress therefrom; that

a ladder for this identical shaft was furnished by defend-

ant, that such ladder was not put in the shaft, and that

said intestate either consented to the ladder not being put

in or continued the work in the shaft without the ladder

and without objection thereto and knowing the danger

therefrom, and thereby was guilty of contributory negli-

gence and assumed all risks of such accidents as that by

which he was killed.

I VI.

The amount of damages awarded by the jury is grossly

excessive, and wholly without support in the evidence,

and were manifestly dictated by the irregular conduct of



vs. Henry Musset, as Administrator, etc. 107

plaintiff's counsel in his closing, wherein he passionately

appealed to the jury to return such a verdict as/ would

stop the defendant from filling' the graveyard with men.

negligently slaughtered in its mine, and teach it the value

of the life of a man; and other like prejudicial language,

in the use of which said counsel had to be stopped and

admonished by the Court three different times.

MALONY & COBB,

1 Attorneys for Defendant.

And afterwards, on the 16th day of March, 1901, the

Court made its order overruling the motion for a

new trial, which is as follows, to wit:

The United States of America, ~1

f SSw

District of Alaska.
J

In the United States District Court for the District of Alaska,

I Division No. 1.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

1 Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Order Overruling Motion for a New Trial.

This cause coming on regularly to be heard upon de-

fendant's motion for a new trial herein, and the Court
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navimg heard the argument of counsel, and being fully

advised in the premises, it appears to the Court that a

new trial should not ibe granted, and that said motion

should be overruled upon the plaintiff's remitting f7,000

of the sum for which the verdict was returned.

Now, therefore, it is hereby ordered, adjudged, and de-

creed that the defendant's motion for a new trial herein

be, and that the same is hereby denied and overruled, to

which said ruling of the Court the defendant now and

here excepts.

Done in open court this 16th day of March, A. D. 1901.

M. C. BROWN,
Judge of the Above-namjed Court.

And now the said defendant requests forty days in

which to reduce his exceptions to writing and present

the same for allowance and settlement by the Court,

which said time is allowed by the Court.

M. C. BROWN,
Judge.

And inasmuch as the facts aforesaid and the rulings

of the Court thereon do not appear of record, the defend-

ant prays that this its tbill of exceptions may be allowed,

signed, sealed, and filed as a part of the records herein.

MALONY & COBB,

Attorneys for Defendant, The Alaska United Gold Mining

Co.
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In the United States District Court for the District of Alaska,

Division No. 1.

HENRY MU'SET, Administrator of the

Eytate of Edward Hegman, Deceased,

Plaintiff,

vs.

THE ALASKA UNITED COLD MIN-

ING COMPANY,
Defendant.

Order Approving Bill of Exceptions.

The foregoing paper writing, consisting of sixty-six

pages of typewritten matter, and marked "Bill of Excep-

tionjs," was presented to me for approval on the 15th day

of April, 1901, at S'kagway, within the District of Alaska,

and the First Division thereof, a copy of the same having

been delivered to counsel for plaintiffs the 13th day of

the same month, and the Judge of said Court was re-

quested to sign, settle, and approve the same without

other or further notice.

It being found that the said bill of exceptions as pre-

sented wr as not in all things correct, it wais thereafter

amended so that the game should conform to the facts,



110 The Alaska Urtited Gold Min. Go.

and being so amended the Judge of said Court now, on

this 7th day of May, 1901, over the objection of counsel

for the plaintiff—which said objection is in writing—ap-

proves and signs the said bill of exception's and orders

that the same be filed nunc pro tunc as of the 15th of

April, 1901, and made a pant of the record in the case.

(Signed) MELVILLE C. BROWN,

Judge.

Bill of exceptions endorsed as follows;: 23A. In the

United States District Court for Alaska., Division No. 1,

at Juneau. Henry Muset, as Administrator of the Es1

-

tate of Edward Hegnian, Deceased, Plaintiff, vs. Alaska

United Gold Mining Company, Defendant, Bill of Excep-

tions. Filed May 8, 1901. W. J. Hills, Clerk. Majony

& Cobb, Attorneys for Defendant. Filed as of April 15,

1901, by order of Court.
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And afterwards, on May 7, 1901, the defendant tiled his

assignment of errors, which reads as follows:

In the United States District Court for Alaska, Division No.

1, at Juneau.

HENKY MUSET, as Administrator of
j

the Estate of Edward I legman, De-

ceased,

Plaintiff,

vs.

ALASKA UNITED GOLD MINING

COMPANY,

Defendant.

Assignment of Errors.

Now comes the Alaska, United Gold Mining Company,

the plaintiff in error, and assigns the following errors

committed by the lower Court in the trial of the above-

entitled and numbered cause, to wit:

I.

The Court erred in holding that the special answer al-

leging the want of legal capacity to maintain this suit,

inasmuch as he was not the administrator of Edward

J legman, deceased, was insufficient, and requiring the de-

fendant to answer further.
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II.

The Court erred in admitting in evidence to the jury

the certified copies of the probate proceedings in the mat-

ter of the estate of Edward Hegman, deceased.

III.

The Court erred in sustaining the objection of the

plaintiff to testimony of the witness, James Pianfetti,

tending to show that if Hegman, the deceased, and the

plaintiff had objected to working in the shaft where the

accident happened, without a chain ladder, the chain

[adder would have been put in.

IV.

The Court erred in refusing the motion of the defend-

ant, made at the conclusion of the whole testimony, to

instruct the jury to return a verdict for the defendant.

V.

The Court erred in instructing the jury as1 follows: "In

defining the duties of the master toward the servant, I

cannot do 'better than to use the language of the Su-

preme Court of the United States: 'A master employing a.

servant impliedly enlga'geis with him that the place in

which he is to work, and the tools or machinery with

which he is to work, or by which he is to be surrounded,

be reasonably safe. It is the master who is to provide

the place and the tools and the machinery, and when he

employs one to enter his service he impliedly says to him

that there is no other danger in the place, the tools, the

machinery, than such as is oibvious and necessary. Of



vs. Henry Musset, as Administrator, etc. 113

course, some places of work and some kinds of maichinery

are more dangerous than others; but that is something

which inheres in the thing itself, which is a matter of

necessity, and cannot be obviated. But within such lim-

its, the master who provides the place, the tools, and the

miachinery owes a positive duty to his employee in re-

spect thereto. That positive duty does not go to the ex-

tent of a guaranty of safety, but it does require that rea-

sonable precaution shall be taken to secure safety; and

it matters not to the employee 'by whom that safety is se-

cured or the reasonable precautions therefor taken. He

has a. right to look to the master for the discharge of

that duty; and if the master, instead of discharging it

himself, sees fit to have it attended to by others, that

does not change the measure or obligation to the em-

ployee, or the latter's right to insist that reasonable pre-

cautions shall be taken to secure safety in these respects.

Therefore, it will be seen that the question turns rather

on the character of the act than on the relation of the

employees to each, other. If the act is one done in the

discharge of some positive duty of the master to the ser-

vant, then negligence in the act is
1 negligenlce of the mas-

ter. But if it be not one in the discharge of such posi-

tive duty, then there should be some personal wrong on

the part of the employee before he is held liable therefor.

But it may be asked: Is not the duty of seeing that com-

petent and fit persons are in charge of any particular

work as positive as that of providing safe places and ma-

chinery? Undoubtedly, it is, and requires the same vigi-

lance in its" discharge, but the latter duty is discharged,
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when reasonable care has been taken in providing safe

place and machinery, and so the former is as fully dis-

charged when reasonable precautions have been taken

to place fit and competent persons in charge. Neither

duty carries with it an absolute guaranty. Each is satis-

fied with reasonable effort and precaution.'

"

VI.

The Court erred in instructing the jury as follows: "If

he [meaning Pope] had absolute charge of that particu-

lar department, and exercised the powers and duties of

the master toward the employees working under him, he

was a vice-principal."

"If you find from the weight of the evidence in this

case, that Pope, the foreman, was the vice-principal of

the company or corporation defendant, and that said Heg-

man lost his life through the careless and negligent act

of said Pope, without any negligence on the part of Heg-

man himself, then you should find for the plaintiff."

* VII.

The Court erred in instructing the jury as, follows

:

"There is some evidence before you in reference to a

certain chain ladder ordered to be furnished to the men

in sinking the shaft, and that said ladder was a reason-

able and proper means used, or to be used, by the men

sinking the shaft, whereby they might escape from dan-

ger in case of accident to the other machinery and appli-

ances used in hoisting the men from the shaft at such

times as blasts were exploded. If you find from the

weight of the evidence in this case that said ladder wais
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furnished to the men for their use in this behalf, and

through the carelessness and negligence of the men en-

gaged in the work of blasting in the shaft, and that the

deceased, Hegmau, was one of those, and that the men

could have escaped from impending danger had the lad-

der been put in place, and they negligently and careless-

ly failed to put it in place, then this was contributory

negligence upon the part of the deceased and the other

men working with him such as relieved the defendant

from all liability for his death. If, on the other hand,

that such ladder was not furnished to the employees, and

was not put in place because of the orders of the said

Pope, if you find Pope to have been a vice-principal, and

that the death of Hegman resulted from the failure to

put in said ladder and by the shutting off the air by Pope,

or under his orders and direction, sp that the other ma-

chinery and appliances for hoisting the men could, not be

operated; ajid you further find that Pope was so act-

ing, in shutting off the air, was exercising duties en-

trusted to him as a vice-principal of the master, then the

defendant is liable for the death of the said Heigman."

VIII.

The Court erred in refusing to set aside the verdict of

the jury and grant a new trial.

And for the errors assigned, and others manifest of

record herein, The Alaska United Gold Mining Company,

plaintiff in error, prays that the judgment of the lower

Court be reversed, and this cause remanded with instruc-
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lions to grant a new trial, and on such trial to award a

nonsuit.

(Signed) MALONY & COBB,

Attorneys for The Alaska United Gold Mining Company,

Plaintiff in Error.

[Endorsed]: No. 28A. In the United States District

Court for Alaska, Division No. 1, at Juneau. Henry Mu-

set, as Administrator of the Estate of Edward Hegman,

Deceased, Plaintiff, vs. Alaska United Gold Mining Co.,

Defendant. Assignment of Errors. Filed May 7, 1901.

W. J. Hills, Clerk. Malony & Cobb, Attorneys for De-

fendant.
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Afterwards a citation in error was issued, which with

the return thereon is as follows, to wit:

/// the United States District Court for Alaska, Division No.

1 1, at Juneau.

HENRY MUSET, as Administrator of

thei Estate of Edward Heginan, De-

ceased,

Plaintiff,

vs.

THE ALASKA UNITED GOLD MIN-

ING CO.,

Defendant.

Citation (Copy).

United States of America—ss. I

To Henry Muset, as Administrator of the Estate of Ed-

ward Hegman, Deceased, Greeting:

You are hereby cited and admonished to be and appear

at a term of the United States Circuit Court of Appeals

for the Ninth Circuit, to be holden in the city of San

Francisco, on the 20th day of June, 1901, pursuant to a

Avrit of error, filed in the clerk's office of the United States
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District Court for Alaska, Division No. 1, at Juneau,

wherein the Alaska United Gold Mining Company is the

plaintiff in error, and you are defendant in error, to show

cause, if any there be, why the judgment in the said writ

of error mentioned should not be corrected, and speedy

justice should not be done to the parties, in that behalf.

Dated May 13th, 1901.

1 (Signed) MELVILLE C. BROWN,
Judge.

United States,

District of Alaska, ^ss.

Division No. 1.

I hereby certify that I received the within citation of

error May 20th, 1901, and served the same May 20th, 1901,

in Juneau, Alaska, by delivering to W. E. Crews, one of

plaintiff's attorneys' a certified copy of the within cita-

tion, certified to by Malony & Coblb, defendant's attor-

neys, to the siaid W. E. Crews personally.

Dated Juneau, May 20th, 1901.

JAMES M. SHOUP,

United States Marshal.

By W. S. Staley,

Office Deputy.

f
Endorsed as follows] : No. 23A. In the United States

District Court for Alaska, Division No. 1, at Juneau.

Henry Muset, as Admr. of the Est. of E. Hegman, Dec'd,

Plaintiff, vs. The Alaska United Gold Mining Co., De*

fendant. Citation in Error. Filed May 20th, 1901. W.

J. Hills, Clerk. Malony & Cobb, Attorneys for Deft.
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Afterwards the Court made the following order, Which

was entered of record, to wit:

/// the United States District Court for Alaska, Division No.

1, at Jwtieau.

HENRY MUSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Plaintiff,

vs.

ALASKA UNITED GOLD MINING

CO., (

Defendant.

Order Extending Time to File Transcript.

Upon motion of Messrs. Malony & Cobb, attorneys for

the defendant, and plaintiff in error, it is ordered that

the time within which to file the transcript of the record

herein in the United States Circuit Court of Appeals for

the Ninth Circuit be, a,nd the same is hereby, extended

until the 20th day of June, 1901.

Dated May 13th, 1901.

(Signed) M. C. BROWN,
Judge.
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Clerk's Certificate to Transcript.

The United States of America, \

District of Alaska, >ss.

Division No. 1. )

I, W. J. Hills, clerk of the United States District Court

for the District of Alaska, Division No. 1, do hereby cer-

tify that the above and foregoing and hereto annexed

ninety-six pages are a full, true ajid correct transcript of

the records and files of all the proceedings in the therein

mentioned cause of Henry Muset, as Administrator of the

Estate of Edward Hegman, Deceased, vs. The Alaska

United Gold Mining Company, as the same appears of

record and on file in my office, and that the same is in

accordance with the command of the writ of error in said

cause allowed,, except as to such papers as have been filed

after the date thereof.

That this transcript has been prepared by the plaintiff

in error and the costs of examination and certificate,

amounting to $6.35, has been paid to me by the pdaintiff

in error.

In testimony whereof, I have hereunto set my hand and

.caused the seal of Court to be hereunto affixed at Juneau,

Alaska, on this 4th day of June, 1901.

[Seal] W. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.
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[Endorsed]: No. 710. In the United States Circuit

Court of Appeals for the Ninth Circuit. The Alaska

United Gold Mining Company, Plaintiff in Error, vs.

Henry Musset, as Administrator of the Estate of Edward

Hegman, Deceased, Defendant in Error. Transcript of

Kecord. Upon Writ of Error to the United States Dis-

trict Court for Alaska, Division No. 1. I

Filed June 13, 1901. <

F. D. MONCKTON,

Clerk.
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Statement of the Case.

There was an action at law brought by the defend-

ant in Error, Henry Muset, as administrator of the

estate of Edward Hegman, deceased, against the plain-

tiff in Error, the Alaska United Gold Mining Co. to

recover $10,000.00, damages, to said estate. The cause

of action alleged, was for negligently causing the

death of said intestate, and the suit was brought under

the provisions of Section 353 part IV of Carter Alaska

Code.

The allegations of the Complaint in substance

were, that on October 9th, 1900, Edward Hegman, died

intestate, and on Nov. 21st, 1900, the plaintiff was duly

appointed his administrator. That on the date of his

death and for a long time prior thereto, Hegman was, and

had been an employee of the defendant Company,

working in the Seven Hundred Mine, under the in-

structions of the foreman of said mine, and the other

agents, officers, and vice-principals of defendant in

control of that branch and department of the defen

dant's workings. That, while deceased and his co-

laborers, were at the bottom of a shaft, engaged in

sinking the same, and after they had sunk drill holes

in the bottom of said shaft, and loaded the same with

powder and fuse preparatory to blasting, and after they

had signalled to the parties, in charge of the hoist in-

dicating their purpose and readiness to blast, and after



the parties in charge of the hoist had indicated by sig-

nal that they understood said blasts were about to be

fired, and indicated their readiness and ability to hoist

deceased and. his co-laborers, out of the shaft, after the

fuses were lighted, the deceased and his co-laborers

lighted the fuses, entered the elevator and signalled to

be hoisted out of the shaft, when they were informed

that the compressed air, furnishing the power to the

hoisting engine, had been cut off at the surface above.

Deceased thereupon made every effort to escape from

the shaft, but was unable to do so, and the blasts ex-

ploded and he was killed. The Complaint denied con

tributary negligence on the part of deceased and

charged gross negligence on the part of the "officers,

agents, and vice-principals of the defendant Company

in causing said air and power to be disconnected and

cutoff." It further alleged that deceased was thirty

years of age, in good health and prayed $10,000.00

damages. (Printed Rec. pp. 6-10)

The defendant filed an answer in the nature of a plea

in the abatement, denying that the plaintiff was the

administrator of the deceased, because the appointment

was made on the very day the petition was filed, with-

out any notice or process whatever and in a purely ex

parte proceeding. (Pr. Rec. pp. 11-13).

In reply to this, plaintiff moved for judgment for

want of sufficient answer. (Pr. Rec. p 14).



The Court overruled the motion, but held the plea

insufficient, to which defendant excepted, and required

defendant to answer to the merits. (Pr. Rec. pp.

15-16).

Defendant then answered denying that plaintiff was

the administrator of Herman, denied all negligence,

and set up that the death of deceased was caused solely

by the negligence of his fellow servants and his own

contributory negligence. (Pr. Rec. pp. 16-18).

In reply, plaintiff denied contributory negligence

and negligence of fellow-servants. (Pr. Rec. p. 19).

The case was tried to a jury, which returned a

verdict for plaintiff for $10,000.00. On motion for a

new trial the Court required a remitter of $7,000.00 and

rendered judgment for $3,000. (Pr. Rec. pp. 21-23 and

pp. 105-108). A Bill of Exceptions was saved, Writ of

Error sued out, Assignment of Errors filed, Citation in

Error served, bond given, aud the cause is now here

presented for correction and revision.

The Errors relied upon relate to the ruling of the

Court on the plea in abatement, the admission of evi-

dence and to the instruction given and refused and

these will be presented in their order.

There was no dispute about the facts. The main

error relied upon is a very plain one All the evidence

is in the record.
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The shaft in which deceased lost his life was

started to be sunk about three weeks before the acci

dent, and had then been sunk to a depth of 25 feet.

(Pr. Rec p. 73), The defendant owns and operates

two mines and two mills, on Douglas Island, Alaska,

the Ready Bullion and the Seven Hundred. Mr. C. A.

Week was the superintendent of the defendant (Pr.

Rec. p. 68). There were two mine foremen and two

mill foremen under him (Pr. Rec. p. 69). One H. B.

Pope was one of the mine foremen. The shaft was

being sunk from the 260-foot level in the Seven Hun-

dred Mine and the hoist used in connection with the

work of said sinking, was operated by compressed air

power, the air being supplied by the compressor at the

mill, and carried to the hoist engine by piping. At the

time of the accident, three men were at work in the

bottom of the shaft, viz: the deceased, Ed Hegman,

James Pianfetti, and plaintiff. (Pr. Rec. p. 73). The

method of blasting was as follows: After the men in

the shaft had drilled and charged the holes, they would

s ; gnal to the engineer in the 260-foot level that they

were ready to blast. He answered the signal by rais-

ing the elevator, a few feet and letting it down again.

The fuses were then tired and the men entered the ele-

vator, signalled to the engineer to hoist and were taken

to the upper level out of the way of the blasts. (Pr.

Rec. p. 38).

At the time of the accident, ten holes had been



charged. What happened next is told by the plaintiff

as follows:

"While we had about two holes to load, I told Ed.

I says to him, 'You better go up and tell.'—I went up

after the iron and went up to the two sixty level; and I

met Pope at the two -sixty level. He came off the skip

just as I came on and he asked me, 'Where are you go-

ing,' and so I says: 'We are going to blast,' or that is,

he asked me if we w«re going to blast and I said yes.

I then took the skip and went to the surface, and I was

going to have the five bells, from the bottom of Mie

shaft as soon as I went down with the iron and I was

going to have the five bells from the two-sixty level

and because the boys did not have the primers in yet I

was to wait. That signal of five bells was to indicate

that we were ready to blast, and when I was up there

in the blacksmith shop, I stood in the blacksmith shop

and asked the blacksmith if the iron was ready and he

said yes. So I went in to the shaft house to get the

five bells and Mr. Pope came up and told me to take

the iron down, the boss was waiting for me. I then

went to the blacksmith shop, and got the iron and then

went to the two-sixty level I then went on the skip,

and went on the bucket and asked to be lowered down,

and when I came down there, I turned around and rang

the live bells to the engineer. I rang the five bells for

the signal that we were ready to blast. The engineer
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moved the bucket about three or four feet from the

bottom of the shaft and dropped it down again and that

was his signa1 that he was there and knew what he was

doing Well, Ed. cut the fuses and T lighted them

with the iron, and threw the iron again to one side,

and we jumped on the bucket, and rung one bell to the

top; and that w is for to hoist up; and he raised us a

little, and we came back again, and he hollered down

that he didn't have a pound of air, and to save our-

selves. Jim was standing on the bucket all the time

while we was lighting the fuses, and he had the candle,

and so when he was told that he didn't have any air,

we jumped off the tucket again. Well, Jim dropped

the candle sticks, and then we were in the dark, and

the only way we had to get out was to get up that cable

— its a quarter inch cable, steel cable; and I felt around,

and of course I could not tell whether Ed. was before

me or after me, I didn't have any idea, because we was

in the dark; anyway I got hold of the rope, and began

to climb the pole. I climbed to the skip chute, and

swung myself in the timbers, and then Jim began to

holler to me and call for help, and I put my hand out

and helped him off the timber, and I asked for Ed. and

Ed. began to holler and tell me to help him. I couldn't

do anything. I coaldn't go down the rope, and pack a

man up heavier than me. Well, we stayed till the

blast went off, and finally the skip came down and

went from that level to the surface to see what was the

matter." (Pr. Rec. pp. 37-39). These facts are also



tBstified to by the engineer in charge of the hoist.

(See Pr. Rec. p. 42), and undoubtedly correctly give

the details of the accident.

Plaintiff's witness, Guy Falconer, testified as to

the cause of the failure of the air. His testimony on

this point is as follows, and is nowhere contradicted or

questioned:

"On the 9th day of last October. I was employed

in the Seven Hundred Mine, and was so employed at

tne time the explosion that resulted in this case, took

place. I was helping Mr. Pope part of the day. He

was foreman of the Seven Hundred Mine. As such

foreman, his duties were to advise the men, show what

they were to do and tell them where to work. The

Seven Hundred Mine is a part of the Treadwell depart-

ment from the Treadwell. It furnishes all the ore for

the Hundred Stamp Mill. That mine was under Mr
Pope's supervision at that time I saw him that day.

The explosion took place about eleven o'clock in the

morning. The air at the Seven Hundred Foot Mine

was disconnected about that time. About a quarter of

eleven, Mr. Pope came to me, and told me to get the

ladder and I went and got the ladder and he put it

against the pipe, and he climbed up and shut the air

off. I was standing below holding the ladder for him.

He told met to get the wrench so he could uncouple the

pipe and I got the wrench, and he and Hoyt unscrewed
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the pipe, and he went out That was a few minutes

before the explosion. I seen Henry Muset just a few

minutes before that. He came up for the iron, and I

seen him go down with it. The pipe I speak of seeing

them disconnect or unscrew was the pipe that fur-

nished air and power for the shaft in which Henry

Muset and Ed. Hegman were working." (Pr. Rec. pp.

43-44). He is also corroborated by Thos. Tatum. (Pr.

Rec p 48).

There was no testimony tending to show, that any

of the machinery or appliances were out of repair, or

unsafe. No such claim was made. The plaintiff's

whole case was based upon the proposition that the de-

fendant Company was liable for the neglience of H. B.

Pope in shutting off the air in the manner described.

Pope's position and duties are described by plaintiff's

witnesses as follows:

"Mr. Pope was foreman in the mine under Mr.

Week—That's the way I understood it, yes sir. I

know that Mr. Week was superintendent of the mine

and had entire charge and control of it. Mr. Pope was

simply a foreman in this particular mine. The Alaska

United Company, is also operating the Ready Bullion

as I anderstand it. Mr. Pope was not foreman at that

mine. He wasn't foreman of the general business of

the Alaska United Company either. He wasn't fore-

man of the mill. There was another foreman in charge
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of that the same as Mr. Pope was in charge of this

particular mine. The Master Mechanic had charge of

the mechanical part, of course. (Pr. Rec. p. 49).

C. A. Week in behalf of the defendant testified

among other things, as follows:

"I have been in the mining business about eight

years. There was a hoist furnished and a chain ladder

furnished the men engaged in sinking this particular

kind of a shaft, to get out of the mine after the blasts

were fired. In sinking a vertical shaft, it always is the

custom to have a chain ladder in the shaft, in addition to

the other means of escape. These ladders are made of

chains and cross bars of iron. They are made of

chains for the reason that rock being blasted won't in-

jure them as much as they would wooden ladders.

These ladders are supposed to be let down from the

lowest set of timbers to the bottom of t-he shaft, so in

case there is any stoppage of the engine in hoisting

the men out they would have a chance to climb out by

the chain ladder. Wherever we are sinking a vertical

shaft, we have a chain ladder. It is furnished to the

men who are doing the work for the men to use them-

selves like any other tools." (Pr. Rec. pp. 70-71).

James Pianfetti testified: "I reside now on Doug-

land Island, and resided there last October, and was

then working for the Alaska United Company, of
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which Mr. Week was superintendent. Had been at

work there then close to three years. I knew Mr,

Muset. I was working with Muset, and Hegman, and

Stephens on that date, sinking a shaft. I don't know

the first names. Had been at work iu the shaft about

three weeks—that is, at the time of the accident, we

had been at wo^k about three weeks. Hegman and

Muset had been at work with me the whole of this

time. On the 9th of October, we had got the shaft

sunk about 25 feet below the skip chute. There had

been a chain ladder provided for that shaft. It was at

that time in the blacksmith shop. We three men had

received instructions as to the chain ladder from Mr.

Pope. He told me to put it down the shaft. I had a

conversation with Hegman and Muset about those in

structions; we was talking about it so could blast; we
had to put timbers in and then chain 7 adder. We con-

cluded to put in the timbers and ladder after the blast

went off. It was the duty of all us working there to

put down the chain ladder. At the time of the acci-

dent the chain ladder was in the blacksmith shop. It

had not been removed from there. If that ladder had

been in shaft, Hegman cou'd have got out." (Pr. Rec.

pp. 72-73). This testimony was nowhere contradicted

or questioned.

This brings us to a consideration of the Fourth,

Sixth, and Seventh Assignments of Error, which re-
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late to the same question and will therefore be pre-

sented together.

Fourth Assignment of Error.

The Court erred in refusing the motion of the de-

fendant, made at the conclusion of the whole testi-

mony, to instruct the jury to return a verdict for the

defendant. (Pr. Rec. p. 112).

Sixth Assingment of Error.

The Court erred in instructing the jury as follows:

"Tf he (meaning Pope) had absolute charge of that

particular department, and exercised the powers and

duties of the master toward the employes working

under him, he was a vice-principal."

"If you find from the weight of the evidence in

this case, that Pope, the foreman, was the vice-princi

pal of the Company or corporation defendant, and that

said Hegman lost his life through the careless and

negligent act of said Pope, without any negligence on

the part of Hegman himself, then you should find for

the plaintiff."
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Seventh Assignment of Error.

The Court erred in instructing the jury as follows:

"There is some evidence before you in reference to

a chain ladder ordered to be furnished to the men in

sinking the shaft, and that said ladder was a reasona

ble and proper means used, or to be used, by the men
sinking the shaft, whereby they might escape from

danger in case of accident to the other machinery and

appliances used in hoisting the men from the shaft at

such times as blasts were exploded. If you find from

the weight of evidence in this case that a ladder was

furnished to the men for their use in this behalf, and

through the carelessness and negligence of the men

engaged in the work of blasting in the shaft, and that

the deceased Hegman was one of these, and that the

men could have escaped from impending danger had

the ladder been put in place, and they negligently and

carelessly failed to put it in place, this was contribu-

toiy negligence upon the part of the deceased and the

other men working with him such as relieved the de-

fendant from all liability for his death. If, on the

other hand that such ladder was not furnished to the

employees, and was not put in place because of the

orders of the said Pope, if you find Pope to have been

a vice-principal, and that the death of Hegman resulted

from the failure to put in said ladder and by the shut-

ting off of the air by Pope, or under his orders and
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directions so that the other machinery and appliances

for hoisting the men could not be operated; and you

further find that Pope was so acting, in shutting off

the air, was exercising duties entrusted to him as a

vice-principal of the master, then the defendant is

liable for the death of the said Hegman. (Pr. Rec.

pp. 114-115).

The Bill of Exceptions shows (Pr. Rec. pp. 87-88)

that at the conclusion of the whole testimony, defen

dant moved the Court to instruct the jury to return a

verdict for the defendant; first, because the evidence

conclusively showed that H. B. Pope, whose negli-

gence in cutting off the air is the ouly negligence plead

or attempted to be proven by plaintiff, was a fellow-

servant of the deceased Ed. Hegman.

Second, The evidence conclusively showed that

the deceased Edward Hegman and the plaintiff, Henry

Muset, were guilty of contributory negligence in not

putting the chain ladder in the pit, and that but for

such contributory negligence the accident resulting in

the death of Ed. Hegman would not have occurred.

But the Court overruled this motion, and the defen-

dant excepted.

The Bill of Exceptions further shows (Pr. Rec.

pp. 90 91) that the Court thereupon gave its instruc-

tions to the jury on the subject of the defendant's lia-
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bility for the acts of Pope, quoted in the Sixth Assign-

ment, and the defendant excepted. And on the ques-

tion of contributory negligence the Court gave the in-

struction quoted in the Seventh Assignment, and the

defendant excepted.

There are two legal propositions involved in the

ruling complained of. First, Was there anything in

the evidence, tending to show that Pope was a vice-

principal of the defendant, and not a fellow servant of

the deceased? And, second, Was there anything in

the evidence from which it could be reasonably inferred

that the deceased was not guilty of contributory negli-

gence?

If either of the propositions must be answered in

the negative, then the defendant was entitled to the

peremptory instruction prayed for. Unless they

can both be answered in the affirmative, the judgment

must be reversed.

The first proposition has been authoritatively set-

tled, by the Supreme Court of the United States in the

case of Alaska Treadwell Gold Mining Co. vs. Whelan,

168 U. S. 86. In that case one Finley, the foreman or

boss in charge of the mine ordered the plaintiff to

break rock over a chute While performing that work,

Finley negligently failed to give notice that the ore

was going to be drawn through the chute, and
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the plaintiff was injured by such negligence.

There was testimony tending to show that Finley had

authority to hire and discharge employees under him.

Finley employed the plaintiff, and his duties were to

"see that the men did their work, to direct them where

to work and to notify them when the rock was to

be drawn from the chutes. It was the duty of plaintiff

to obey Pinley's orders. Finley was his boss, (See C.

C. A. Rep. 12 p. 227). The whole mine was under a

general manager. These facts were undisputed. In

the case at bar, the whole mine was under one C. A.

Week. Under him were two mine foremen. Pope was

one of the mine foremen. The duties of the mine fore-

men were to carry out the orders of the superintendent,

Mr. Week, who was the head of the business in Alaska.

They were employed by the Superintendent and were

subject to be discharged by him. The foremen had no

authority to hire and discharge men; their ouly author-

ity in that respect was to recommend. (See Pr. Rec.

pp. 68-69). These facts were undisputed, and under

the law it made him a fellow-servant of a higher rank

than the plaintiff's intestate, it is true, but none the

less a ferow-servant, "employed in the same depart-

ment of business and under a common head."

Again in Keegan vs. Ry. Co. 160 U. S. 259, the

facts were that "the direction of all these operations

(by which plaintiff was injured) was with O'Brien, who

is called in the evidence sometimes 'Foreman driller.'
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sometimes, 'conductor of the drill crew.' The general

management of the operation was with him, and he

had control over the persons employed therein." But

the general instructions came from the yardmaster and

O'Brien, as well as the plaintiff, were under him.

Keegan was injured by the negligence of O'Brien in

ordering him to coaple cars, which he had just ordered

to be uncoupled from a backwardly moving train *o

stationary cars beyond without h'ims3lf being on the

moving cars, or seems- that another was on them to

exercise control over their movements. It was held by

the Supreme Court that O'Brien was a fellow-servant

of Keegan, and he could not recover. In the course of

the opinion, the following: language of the Supreme

Court, of New Jersey, is quoted with approval:

"Whether the master retain the superintendence

and management of his business, or withdraws himself

from it and devolve it on a vice-principal or representa

tive, it is quite apparent that although the master or

his representative may devise the plans, engage the

workmen, provide the machinery and tools, and direct

the performance of the work, neither can, as a general

rule, be continually present at the execution of all such

work. It is the necessary consequence that the mere

execution of the planned work must be intrusted to

workmen, and. where necessary, to groups or gangs of

workmen, and in such case that one should be selected
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as the leader, boss, or foremen, to see to the execution

of such work. This sort of superiority of service is so

essential and so universal that every workman, in en-

tering upon a contract of service, must contemplate its

being made use of in a proDer case. He therefore

makes his contract of service in contemplation of the

risk of injury from the negligence of a boss or fore-

man, as well as from the negligence of another fellow-

workman. The foreman, or superior servant stands to

him, in that respect, in the precise position of his

other fellow-servants."

This decision and the language qucted is peculiarly

applicable to the case at bar. Here the defendant had

devolved the management pf its business upon a vice-

principal, C. A. Week; Week employs foremen tocarry

out his orders in different parts of the work under him;

one of these foremen negligently injures a laborer

under him; the negligence consists, not in the giving

or failing to give any instructions as foreman, but in

doing at an inopportune moment a piece of work with

his own hands that which might have been done by

any other laborer. The negligence in short, was not

even the negligence of the foreman, Pope acting as

foreman, but it was the negligence of Pope working at

the time as an ordinary laborer. Under the undis-

puted facts, and the authorities cited, we think it clear

that Pope was a fellow servant, and that the prayer
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for a peremptory instruction for the defendant should

have been granted on that ground. (Stevens vs. Cham-

berlain, 100 Fed. 379. See also the very late case of

McDonald vs. Buckley, 109 Fed. 290).

We will now also briefly present our views on the

other branch of the question. Was the plaintiff's in-

testate guilty of contributory negligence? Again the

facts are undisputed. Pianfetti testified that the de-

fendant company furnished a chain ladder, to be put in

the shaft whereby the men could get out, in the event

of the hoist failing for any reason to work. (Pr. Rec.

p. 73). Week testified to the same thing. (Pr. Rec.

pp. 70-71). Pianfetti further testifies that he was told

to put this ladder in the shaft by Pope; that it was the

duty of the men at work in the shaft, the plaintiff, the

plaintiff's intestate, and Pianfetti to pu*: the ladder in

the shaft. He talked the matter over with Hegman
and Muset, and they concluded that it was not neces-

sary to put the ladder down until after the blast was

fired. That blast was the one that kill 3d Hegman.

Under these facts, the defendant was not liable for the

death of Hegman. Having provided an appliance to

secure the safety of the employee, the employee must

use that appliance to secure his own safety. If he

neglect to do so, and he is injured, where he wo aid not

have had been had the appliance been in use, he can-

not recover. (Hunt vs. Kile, 98 Fed. 49). In that case,
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the plaintiff's intestate was killed by the breaking of

an anchor rope, whereby a pile was dropped upon him.

It was held that the failure of the employer to furnish

clocks to the employee as a preventive of such an acci-

dent, if ne^lie'ence; was a risk assumed by the em-

ployee, since he had full knowledge of such matters.

In the casp at bar. the chain ladder as a preventative

of the fatal accident was furnished by the employer,

tut the employee and his fellows negligently post

poned its use. Certainly then as a matter of law, the

plaintiff's intestate assumed the risk, and the jury

should have been peremptorily instructed to find for

the defendant on this ground also. Instead, the Court,

gave the instruction quoted in the VII Assignment, to

which the defendant excepted because ttie evidence

conclusively showed that the chain ladder was fur-

nished, and the Court erred in submitted that question

to the jury.

Fifth Assignment of Error.

"The Court erred in instructing the jury as fol-

lows:

•'In defining the duties of the master toward the

servants, I cannot do better than to use the language

of the Supreme Court of the United States: 'A mas-

ter employing a servant impliedly engages with him

that the place in which he is to work, and the tools or
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machinery with which he is to work, or by which he is

to be surrounded, be reasonably safe. It is the master

who is to provide the place and the tools and the ma-

chinery, and when he employs one to enter his service

he impliedly says to him that there is no other danger

in the place, the tools, the machinery, than such as is

obvious and necessary. Of course, some places of

work, and some kinds of machinery are more danger-

ous than others; but that is something which inheres

in the thing itself, which is a matter of necessity, and

cannot be obviated. But within such limits, the mas-

ter who provides the place, the tools, and the machin-

ery owes a positive duty to his employee in respect

thereto That positive duty does not go to the extent

of a guaranty of safety, but it does require that reason-

able precaution shall be taken to secure safety; and it

matters not to the employee by whom that safety is

secured or the reasonable precautions therefor taken.

He has a right to look to the master for the discharge

of that duty; and if the master, instead of discharging

it himself, see fit to have it attended to by others, that

does not change the measure or obligation to the em-

ployee, or the latter's right to insist that reasonable

precautions shall be taken to secure safety in these

respects. Therefore, it will be seen that the question

turns rather on the character of the act than on the

relation of the employees to each other. If the act is

one done in the discharge of some positive duty, then
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there should be some personal wrong on the part of

the employee before he is held liable therefor. But it

may be asked: Is not the duty of seeing that compe-

tent and fit persons are in charge of any particular

work as positive as that of providing safe places and

machinery? Undoubtedly it is, and requires the same

vigilance in its discharge, but the latter duty is dis-

charged when reasonable care has been taken in pro-

viding safe place and machinery, and so the former is

as fully discharged when reasonable precautions have

been taken to place fie and competent persons in

charge. Neither duty carries with it an absolute

guaranty. Each is satisfied with reasonable effort and

precaution." (Pr. Rec. pp. 112-114).

The Bill of Exceptions shows (Pr, Rec. pp. 88-90)

that the Court gave the instruction quoted in the above

Assignment, and that the defendant excepted thereto,

because not applicable to the issues made by the plead-

ings, and the evidence, in that the question of the fail

ure of the master to provide a safe place to work, nor

the question of the negligence of the master in select

ing competent and fit persons to have charge of any

particular work, were not raised either by the plead-

ings or the evidence.

The only allegations of negligence found in the

Compl-aint are contained in the V paragraph (Pr Rec.
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p 9) arid this negligence is charged to be the "negli-

gence and carelessness of the officers, foreman, and

vice-principal of said defendant corporation in causing

said air and power to be cut off, etc." There is not a

word about a failure of the defendant to furnish a safe

place to work, or the failure of the defendant to em-

ploy fit and competent persons to have charge of the

work. The evidence is all in the record and there is

nowhere any evidence tending to show that the place

where plaintiff was employed was unsafe, or that any

employer of the defendant was incompetent, or unfit.

Under these circumstances, it was error to give the

charge quoted and thereby leave it to the jury to find

for the plaintiff if they saw fit, upon the ground that

the place in which he was put to work was unsafe, or

upon the ground that the machinery or appliances are

unsafe, or upon the ground that the master had failed

in his duty of employing competent and fit persons to

have charge of the work. Yet all these questions are

submitted to the jury. The jury might well infer

from the charge complained of, that they were author

ized by the Court to pass upon and determine whether

or not Pope was a competent and fit person^ and if

they believed he was not, to find for the plaintiff. The

attention of the jury should have been confined simply

to the issues made by the pleadings and the evidence,
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and not to do so was error. (Hunt vs. Kile, 9*8- Fed

p. 53).

In conclusion, we respectfully submit that the

judgment of the United States District Court for

Alaska should be reversed, and a new trial granted.

J. F. Maloney.

Maloney & Cobb,

Attorneys for Plaintiff in Error.
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In the United States Circuit Court of Ajipeals for the

Ninth Circuit.

THE ALASKA UNITED GOLD MIN-

ING COMPANY,
Plaintiff in Error,

vs.

No. 710.

HENRY MUSSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Defendant in Error.

On Error to the United States District Court for Alaska,

Division No. 1.

Motions to Dismiss and Affirm, and Motion to Vacate Super-

sedeas.

Comes now the defendant in error, by his counsel, and

mc es the Court to dismiss the writ of error herein upon

the following grounds:

1. The bill of exceptions herein was not settled, ap-

proved, signed, or filed in time.

2. The Court below had no jurisdiction to order the

bill of exceptions herein filed nunc pro tunc as of a pre-

vious day and term, or to order it made a part of the rec-

ord in the case.

3. The writ of error and the citation in this case were

made returnable more than thirty days from the day of

signing the citation and at different days, and neither the

writ nor the citation were annexed to and returned with

the record.

4. No assignment of errors was filed with the clerk of

the court below with the petition for the writ of error.



And said defendant in error, by his counsel, also moves

the Court to affirm the judgment of the Court below with

damages at a rate not exceeding ten per cent, in addition

to interest upon the amount of the judgment, on the

ground that although the record may show that this Court

has jurisdiction, it is manifest the writ was taken for

delay only, and that the grounds thereof are frivolous.

And said defendant in error, by his counsel, also moves

the Court to vacate the order of the Judge of the lower

court staying execution of the judgment herein and the

so-called supersedeas bond herein, upon the following

grounds

:

1. The said order was conditioned upon the giving of a

bond which was not thereafter given. (Record, 25.)

2. The only bond given is void and of no effect because

given before the allowance, issue, or filing of the writ of

error, or the signing of a citation on said writ. (Record,

30, 25, 2, 3, 4.)

These motions to dismiss and affirm 1 and to vacate su-

persedeas are preliminary motions which the Court may

see fit to decide before it takes up the cause upon its mer-

its. Their object is, if possible, to expedite and speed

the cause. The Court may not find it necessary to go

into the merits of the case. These motions are made

upon the record on file herein, and plaintiff in error and

his counsel are hereby notified that these motions will

be argued and submitted when the case comes on for

hearing before this Court.

L. S. B. SAWYER,
Counsel for Defendant in Error.

To Plaintiff in Error and MALONY & COBB, and JOHN
FLOURNOY, Esqs., His Counsel. ., .



In the United States Circuit Court of Appeals for the

Ninth Circuit.

THE ALASKA UNITED GOLD MIN-
\

ING COMPANY,
Plaintiff in Error,

vs.

\ No. 710.

HENRY MUSSET, as Administrator of

the Estate of Edward Hegman, De-

ceased,

Defendant in Error.

On Error to the United States District Court for Alaska,

Division No. 1.

Brief on Motions.

MOTION TO DISMISS WRIT OP ERROR.

We will take up these several motions and go over their

respective grounds seriatim briefly.

1. Because the bill of exceptions was not settled, ap-

proved, signed, or filed in time.

The judgment herein was rendered and entered on

March 16, 1901, in the December, 1900, term of the Court.

(Record, 22; rule 3, par. 2, of said Court.) On the same

day a motion for a new trial was denied, and the de-

fendant was allowed forty days in which to reduce his ex-

ceptions to writing and present the same for allowance

and settlement by the Court. (Record, 107, 108.) But

said bill of exceptions was not approved or signed until



May 7, 1901, or filed until May 8, 1901 (Record, 110),

after the term in which judgment was entered had expired

(the December, 1900, term of the Court expired on the

30th day of March, 1901, Rule 3, par. 2), and twelve and
thirteen days, respectively, after the time granted had
expired and no further extension of time to file said bill

was ever applied for or granted.

"When a bill of exceptions is presented to and signed by

the Judge after the close of the term, and the record fails

to disclose any order extending the time for its presenta-

tion, or any consent of parties thereto or any standing

rule of Court authorizing such approval, the Supreme

Court will affirm the judgment."

Syll. U. S. v. Jones, 149 U. S. 262.

The concluding sentences of the decision are:

"The bill of exceptions was therefore improvidently al-

lowed. (Midler v. Ehlers, 91 U. S. 249; Jones v. Sewing

Machine Co., 131 U. S. Append, c. 1 ; Bank v. Eldred, 143

U. S. 293. ) As the errors assigned arise upon the bill of

exceptions, we are compelled to affirm the judgment ; and

it is so ordered."

In Muller v. Ehlers, supra, says the Court : "But it does

not appear that the bill of exceptions was filed, signed,

tendered for signature, or even prepared before the ad-

journment of the court for the term at which the judg-

ment was rendered. No notice was given to the plaintiff

of any intention on the part of the defendants to ask for

the allowance of a bill of exceptions either during the

term or after. No application was made to the Court for
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an extension of time for that purpose. No such exten-

sion of time was granted and no consent given. Upon the

adjournment for the term the parties were out of court,

and the litigation there was at an end. The plaintiff was

discharged from further attendance; and all proceedings

thereafter, in his absence and without his consent, were

coram non judice. The order of the Court, therefore,

made at the next term, directing that the bill of excep-

tions be filed in the cause as of the date of the trial, was

a nullity. For this reason, upon the case as it is pre-

sented to us, the bill of exceptions, though returned here,

cannot be considered as part of the record." The Court

then distinguishes the case of U. S. v. Breitling, 20 How.

253, and says: "That case went to the extreme verge of

the law upon this question of practice, and we are not in-

clined to extend its operation. It was said by this Court

in Generes v. Bonnemer, 7 Wall. 565, that 'to permit the

Judge to make a statement of the facts on which the case

shall be heard here, after the case is removed to this court

by the service of the writ of error, or even after it is issued,

would place the rights of parties who have judgments of

record entirely in the power of the Judge, without hearing

and without remedy.' This language is substantially

adopted in Flanders v. Tweed, 9 Wall. 425, where it was

said : 'The statement of facts by the Judge is filed upon

the 29th May, 18G8, nearly three months after the rendi-

tion of the judgment. This is an irregularity, for which

this Court is bound to disregard it, and to treat it as no

part of the record.' As early as Walton v. U. S., 9 Wheat.

051, the power to reduce exceptions taken at the trial to

form and to hove them signed and filed, was, under ordi-
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nary circumstances, confined to a time not later than the

term at which the judgment teas rendered. This, we

think, is the true rule, and one to which there should be

no exceptions without an express order of the Court, dur-

ing the term or consent of the parties, save under very ex-

traordinary circumstances. Here we find no order of the

Court, no consent of the parties, and no such circum-

stances as will justify a departure from the rule. A judge

cannot act judicially upon the rights of parties after the

parties in due course of proceeding have both in law and

in fact been dismissed from the court."

In Bank v. Eldred, supra, says the Court:

"By the uniform course of decision no exceptions to

rulings at a trial can be considered by this Court unless

they were taken at the trial, and were also embodied in a

formal bill of exceptions presented to the Judge at the

same term, or within a further time allowed by order en-

tered at that term, or by standing rule of Court, or by con-

sent of parties ; and save under very extraordinary circum-

stances, they must he allowed by the Judge and filed with

the cleric during the same term. After the term has ex-

pired, without the Court's control over the case being re-

served by standing rule or special order, and especially

after a writ of error has been entered in this court, all au-

thority of the Court below to allow a bill of exceptions

then first presented, or to alter or amend a bill of excep-

tions already allowed and filed is at an end," citing cases.

See, also, Miller v. Morgan, 14 C. C, A. 312, and

the case of Minor v. Tillotson, 2 How. 392, which holds

dial the Supreme Court will not revise on writ of error,



whore there is no bill of exceptions, though the whole of

the evidence appears in the record.

What's the difference between a bill of exceptions im-

providently filed that cannot be considered, and no bill

of exceptions? The decision in Minor v. Tillotson, supra,

concludes: "A judgment of affirmance is therefore en-

tered at the costs of the plaintiff in error."

Cases in the United States Circuit Courts of Appeals

to the same tenor and effect are too numerous to cite.

Here follow a few of them : R. Co. v. Hyde, 5 C. C. A. 461

;

U. S. v. Carr, 10 C. C. A. 80. The Court has no power to

enlarge the time fixed by the order of the Court entered

during the term. A bill of exceptions so allowed is no

part of the record and cannot be considered on writ of

error. (Ry. Co. v. Russell, 9 C. C. A. 108, citing other

cases.) No bill of exceptions was * * * signed by trial

Judge during the term at which trial was had and judg-

ment rendered, nor within any extension for that pur-

pose, either by order or by consent of counsel, etc. The

certificate of the Judge is unavailing. (R. & D. R. Co. v.

McGee, 2 C. C. A. 81.) Now, therefore, unless the mere

presentation of a proposed bill of exceptions is more im-

portant than the settlement, approval, signing, or filing

thereof, or unless the circumstances of this case were so

extraordinary as to justify such a departure from proper

practice, this bill of exceptions was filed too late to be

considered, and, in the language of .one of the Supreme

Court cases cited, "as the errors assigned arise upon the

bill of exceptions," this Court will be "compelled to af-

firm the judgment."
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The next ground of dismissal of the writ of error here-

in— I

2. The Court below had no jurisdiction to order the bill

of exceptions herein filed nunc pro tunc as of a previous

day and term, or to order it made a part of the record in

the case—is abundantly supported by the authority of the

case, Muller v. Ehlers, already cited. The bill of excep-

tions was not settled, approved, signed, or filed, either

during the term at which the judgment was entered, or

during the time thereafter granted, and no further exten-

sion of time to file said bill was ever granted or applied

for. The case had been removed to this court by not

only the issue, but by the filing and service of a writ of

error. "The order of the Court, therefore, made at the

next term, directing that the bill of exceptions be filed in

the cause as of the date of the trial" (as of a previous day

and term), "was a nullity. For this reason upon the case

as it is presented to us, the bill of exceptions, though re-

turned here, cannot be considered as part of the record."

That—

3. The writ of error and the citation in this case were

made returnable more than thirty days from the day of

signing the citation, and at different days and neither the

writ nor the citation were annexed to and returned with

the record (Record, 3, 5)—we do not care to discuss, be-

cause we suppose that the Court would, under R. S., sec.

954, permit such defects to be amended.

We come now to the gravest error made in trying to

get up here, alone an abundant ground of dismissal of the

writ and affirmance of the judgment herein.

4. No assignment of errors was filed with the clerk of
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the Court below with the petition for the writ of error.

(Record, 26, 116.)

Rule 11 of this court provides

:

"Rule 11. Assignment of Errors.—The plaintiff in er-

ror or appellant shall file with the clerk of the court below,

with his petition for the writ of error or appeal, an assign-

ment of errors which shall set out separately and particu-

larly each error asserted and intended to be urged. No
writ of error or appeal shall be allowed until such assign-

ment of errors shall have been filed. * * * "

The petition for writ of error was filed April 17, 1901

(Record, 26), while the so-called assignment of errors was

not filed until May 7, 1901 (Record, 116), twenty days

after the filing of the petition.

Counsel for plaintiff in error seems to have been aware

that this writ of error was issued contrary to law, and

was consequently void, and that their bill of exceptions,

assignment of errors, and bond were not filed at the

proper time. (Record, 31.)

What says a late decision of the Circuit Court of Ap-

peals of the Eighth Circuit, April 13, 1901?

"Assignment of Errors—Filing Before Issue of Writ

Indispensable.—The filing of an assignment of errors be-

fore the issue of a writ of error is indispensable under the

eleventh rule of the Circuit Courts of Appeals [our rule

already cited], and the writ will be dismissed if the as-

signment is not filed before it issues [Syllabus by the

Court].



"A motion has been made to dismiss the writ of error in

this case because the assignment of errors was not filed

until after the writ was issued. Section 997 of the Re-

vised Statutes makes an assignment of errors, a prayer for

reversal, and a citation to the adverse party essential

parts of the record upon which a review of the rulings of

a trial court may be invoked in the appellate courts of the

United States. Rule 11 of this Court provides that 'the

plaintiff in error or appellant shall file with the clerk of

the court below, icitli his petition for the writ of error or

appeal, cm assignment of errors which shall set out sepa-

rately and particularly each error asserted and intended

to be urged. No writ of error or appeal shall be allowed

until such assignment of errors shall have been filed.'

[Word for word our 0. C. A. rule.]

"This is a just and reasonable rule. It makes the filing

of the assignment of errors before the writ is allowed in-

dispensable to its issue, to the end that the Judge to

whom application is made for its allowance may be in-

formed what the alleged errors are upon which the peti-

tioner relies, and may thus intelligently decide whether

or not the prayer of his petition should be granted, and

also to the end that the opposing counsel and the appel-

late court may be informed what questions of law are

raised for consideration. In the early history of this

court attention was sharply called to this rule, and the

announcement was clearly made that it would be en-

forced, although in the early cases in which its enforce-

ment was invoked we carefully examined the errors as-

signed in order that no injustice might result from the

application of the rule.
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U. S. v. Goodrich, 4 C. C. A. 160, 54 Fed. 21, 22.

Union Pacific R. Co. v. Col. Eastern R. Co., 4 C. C.

A. 161, 54 Fed. 22.

City of Lincoln v. Sun Vapor St. Light Co., 8 C.

C. A. 253, 59 Fed. 756, 759.

"The writ of error in this case was filed on August 18,

1900, and no assignment of errors was presented with the

petition, and none was filed until August 20, 1900, two

clays after the issue of the writ. An affidavit has been

presented in explanation of the failure to present the as-

signment of errors before the writ was issued, but it pre-

sents no sufficient excuse for a failure to comply with the

rule. The motion to dismiss the writ is granted.

Flahrity v. R. R. Co., 6 C. C. A. 167, 56 Fed. 908.

Crabtree v. McCurtain, 10 C. C. A. 86, 61 Fed. 808.

Lloyd v. Chapman, 35 C. C. A. 474, 93 Fed. 599, 601.

Ins. Co. v. Conoley, 11 C. C. A. 116, 63 Fed. 180.

Great Creek Coal Co. v. F. L. & T. Co., 63 Fed. 891.

Van Gunden v. Iron Co., 3 C. C. A. 294, 52 Fed. 838.

Ry. Co. v. Reeder, 22 C. C. A. 314, 76 Fed. 550."

Frame v. Portland Gold Mining Co. (C, C. A.), 108

Fed. 750.

In Ins. Co. v. Conoley, supra, additional time within

which to file assignment of errors had been granted, which

makes it all the stronger in our favor. This Court has

dismissed a case for want of an assignment of errors.

Parker v. Dunning, opin. May 23, 1898, No. 528.

What's the difference between an assignment of errors

that cannot be considered and no assignment? We could
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cite other cases to same effect; but what is the use?

Haven't we proved our point, and must not this writ be

dismissed and the judgment of the Court below herein af-

firmed?

Our next motion, to affirm with damages is in accord-

ance with the rule and practice of the Supreme Court

(Rule G, par. 5) adopted by rule 8 of this Court, uniting

with a motion to dismiss a writ of error or an appeal a

motion to affirm. In one case there was no proper bill of

exceptions. The Supreme Court affirmed the judgment

with damages at the rate of ten per cent.

Sire v. Air-Brake Co., 137 U. S. 579.

"We have jurisdiction of this case. The motion to dis-

miss is therefore denied, but * * * the motion to affirm

is granted."

Swope v. Leffingwell, 105 U. 8, 3.

"Our jurisdiction of this case is clear. The motion to

dismiss is therefore denied, but we think the motion to af-

firm should be granted."

Hinckley v. Morton, 103 U. S. 7G4.

"There is sufficient color on the motion to dismiss to

warrant us in entertaining the motion to affirm. Judg-

ment affirmed."

The Alaska, 103 U. S. 201.

Evans v. Brown, 109 U. S. 180.

The Tryon Case, 105 U. S. 267.

Micas v. Williams, 104 U. S. 55G.

Chanute City v. Trader, 132 U. S. 210.

Sugg v. Thornton, 132 U. S. 524.
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The grounds of our next motion, to vacate the order of

the Judge of the lower court staying execution of the

judgment herein and the so-called supersedeas bond herein

have been already stated.

The so-called supersedeas bond was given on the 12th

day of April, 1901, and filed April 17, 1901. (Record, 30.)

The petition for the writ of error and the order allowing

the writ and staying execution were dated April 13, 1901,

and filed April 17, 1901. (Record, 25, 26.) The writ of

error was dated April 15, 1901, and filed in the court be-

low April 17, 1901. (Record, 2, 3.) The citation on

writ of error was dated May 13, 1901, and filed in the

lower court May 20, 1901. ( Record, 4, 5.

)

So, then, this bond on writ of error was given three days

before the writ was issued and five days before it was

filed, and a month before the citation was signed. The

statute requires the Justice or Judge signing the citation

on any writ of error to take the bond at the same time.

(R. S., sec. 1000.) How can this bond then operate as a

supersedeas, and if the bond falls, does not the order con-

ditioned upon it fall also?

"A supersedeas is a statutory remedy. It is only ob-

tained by a strict compliance with all the required condi-

tions, none of which can be dispensed with/' citing cases.

Sage v. R. R. Co., 93 U. S. 412.

What says another section of the law?

"But if he [defendant] desires to stay process on the

judgment, he may, having served his writ of error, as

aforesaid, give the security required by law, etc."

R. S., sec. 1007.
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The writ of error was not served (by filing) in this

case until April 17, 1901 (Kecord, 3), although the bond

was given April 12, 1901. (Kecord, 29, 30.)

"If a supersedeas is asked for when the writ is obtained,

the writ must be sued out and served * * * and the re-

quired bond executed when the citation is signed. * * * "

Kitchen v. Randolph, 93 U. S. 86.

"Its [the writ's] issuance must, of course, precede the

execution of the bond. * * "

Telegraph Co. v. Eyser, 19 Wall. 419.

A justice of the Supreme Court allowed a supersedeas,

"evidently supposing that a writ of error had actually

been issued." It was afterwards made to appear to the

Supreme Court that no writ of error had issued. The Su-

preme Court thereupon denied a motion to vacate the so-

called supersedeas, as follows:

"As no writ of error has ever been issued, that [superse-

deas] order has no legal effect. A supersedeas cannot be

allowed except as an incident to an appeal actually taken,

or a writ of error actually sued out. We, however, are

as much without jurisdiction to vacate the order of the

justice as he was without jurisdiction to grant it. Con-

sequently, the motion to vacate must be denied, although

the order, as it stands, is of no validity."

Ex parte Ralston et al., 119 U. S. 013.

In another case the Supreme Court denied a motion to

vacate a supersedeas as "unnecessary" where the writ of

error was not sued out or served within the time required
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by the statute in order that the bond operate as a superse-

deas.

Western Air-Line Const. Co. v. McGillis, 127 U. S.

776.

As no writ had been issued when the so-called super-

sedeas bond herein was given, the said bond was a nullity,

and the writ of error afterwards sued out did not operate

to stay execution upon the judgment herein. Although,

perhaps, unnecessary, we hope this Court will declare that

the said bond does not and cannot operate to stay execu-

tion of our judgment herein.

If we are entitled to an execution of our judgment forth-

with, let. us have it. There is nothing mean in a suitor's

asking for all that he is entitled to.

ON THE MERITS.

The first twelve pages of the brief of plaintiff in error

are devoted entirely to what they claim to be a statement

of the case taken from the pleadings and evidence, but

as they have simply taken excerpts from the complaint and

evidence which are most favorable to their contention, we

deem it wise to here state some of the facts proven and al-

legations relied upon by defendants in error. It will be

seen from the brief of plaintiff in error that the only er-

rors relied upon or presented are those contained in

their fifth, sixth and seventh assignments:

1st. Was H. B. Pope vice-principal or a fellow-servant?

2d. Was the deceased guilty of contributory negligence?

3d. Were these propositions fairly submitted to the jury

under the instructions of the Court?
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For it is conceded that if from the facts proven II. B.

Pope was not in law a fellow-servant, or deceased was not

as a matter of law guilty of legal neglect, then the judg-

ment should be affirmed.

Now let us see if Pope was not a vice-principal, bearing

in mind that the Seven ITundred Mine, where deceased lost

his life, is a separate and distinct department of the com-

pany's working. The mine furnished all of the ore for

the Seven Hundred Mill, which is situate on the beach a

long distance from the mine, to which the ore is con-

ducted by means of a tramway. Now the mine where de-

ceased lost his life consists of tunnels, shafts, "Glory

Hole," stopes, hoists, elevators, machine shops, blacksmith

shop, power plant, air pipes, and etc.

Now we contend, and it is conceded, that this entire

branch or department in all its details was under the com-

plete, exclusive, and entire control and immediate super-

vision and management of Pope, under powers delegated

to him by the master—and who exercised all of the func-

tions of the master in relation thereto—and this we con-

tend under the law constitutes him a vice-principal and

not a fellow-servant.

Now let us examine the evidence on this point.

1st. Take the evidence of defendant in error (Record,

at the top of page 37); he says, speaking of the working

in the mine:

"Well, they got a man looking after each gang; he is

called shop boss or shift boss or pit boss or so. Those

working in the shops, or working in the mines are working

under bosses. There is a general foreman or supervisor
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of all of those forces. Ilis name on that occasion was

H. B. Pope. Mr. Pope was the man that directs every-

body and told them what to do, and ruled the whole thing,

and sent a gang there and another here or so. He both

employed and discharged men."

The next witness called was Nels Olin. ( See his testi-

mony at the foot of page 41, Record. ) He says

:

"I am acquainted with H. B. Pope. He was foreman

of the mine. No other person, as far as I know, other

than H. B. Pope directed the labor or acted as foreman

of that department of the company's work." And again

at the bottom of page 42 and page 43 he says: "The

men employed in the mine were working in different

groups. There was a pit and two stopes and then a shaft

and blacksmith shop, and hoist and tramway—four gangs.

Well, some was working in the stopes drilling, some was

blasting and some breaking rock, and they had a shift

boss over them to look what they were doing."

"Q. I'll ask you to state to the jury if you know

whether or not there was a general foreman or superin-

tendent over them

.

A. Yes, sir.

Q. Who was that?

A. Mr. Pope was the foreman.

Q. H. B. Pope? A. Yes, sir."

The next witness called was Guy Falkner. (See his

evidence, commencing at the foot of page 43, Record.)

He says: "I was helping Mr. Pope part of the day. He

was foreman of the Seven Hundred Mine. As such fore-

man his duties were to advise the men, show what they

were to do and tell them where to work. It furnishes

all the ore for the Seven Hundred Stamp Mill. That
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mine was under Mr*. Pope's supervision at that time."

Also at the bottom of page 44, lie says: "I know that Mr.

Tope had supervision of that property, because he in-

structed the uien and hired them and discharged them

too. I am sure he hired and discharged them."

And again, commencing at the bottom of page 47,

Record, he says : "When I said Mr. Pope had charge of the

work, right there, I meant the Seven Hundred Mine, and

the entire mine. Mr. Pope did not work generally in

any department around the mine."

The next witness called was Thomas Tatum. (Page 48,

Record.) He says that he was blacksmith at the mine,

that Pope was his superior and directed him, and that he

(Pope) had general superintendency of the operations of

the mine.

And at the top of page 50 he says : "The men emplo3^ed

in the various departments of the Seven Hundred Mine,

such as blacksmiths, engineers, miners and drill-men were

under Mr. Pope's immediate supervision as I understood

it."

The above were all of the witnesses called on behalf of the

plaintiff below in the opening of his case. The three

witnesses called on behalf of plaintiff in error on the

trial all testified that Pope had general supervision of the

mine and controlled their entire department. Their first

witness, Mr. A. C. Week, said he was a general superin-

tendent of the company's mines in Alaska, which con-

sisted of the Ready Bullion Mine, Ready Bullion Mill,

the Seven Hundred Mine, and the Seven Hundred Mill

( at the top of page 69, Record ) . He testified that he knew

Mr. Pope and that he was employed on the Seven Hundred
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Mine; at that time he was foreman of the mine at the

Seven Hundred foot claim. Then on 72, Record, he says:

"The engine, an engineer, the blacksmith shop and black-

smith, and so on. And all of these people are under the

immediate supervision of the foreman and that foreman

icas Mr. Pope." Then he says: "I couldn't state where

Pope is now. He is not at the mines, nor in Alaska. He

left Alaska on the 20th of January [1900], I think, after

this suit was brought against the company. The general

office of the company is on Douglas Island at the store

up by the Treadwell mine. That's where the men report.

My office is there. I haven't any particular office at the

Ready Bullion or the Seven Hundred. The whole of these

mines at Treadwell, the Ready Bullion, the Mexican, the

Seven Hundred, the Treadwell, and all the rest of them,

office from the same general point, the store. And these

people when discharged reported there from all these

places. The foreman in this mine orders the miners' sup-

plies—the small supplies he needs temporarily. And if

there is a temporary break in the machinery, and he has

the time and it is not too extensive, it's his duty to re-

pair it, or see that it is repaired. If it's extensive he

reports it to me. All small breaks the men look after

themselves."

The only other witnesses called for the plaintiff in

error on the trial of the case were James Pianfetti and

Robert Muster, both of whom testified that Pope as fore-

man had full charge and control of the Seven Hundred

Mine. In fact, it was admitted on the trial that such was

his authority.
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Now with those facts before us, let us see if under the

authorities cited by counsel for plaintiff in error Mr.

Pope was not a vice-principal and not a fellow-servant.

Take the case upon which they most rely, viz., Alaska

Tread-well Gold Mining Co. v. Whelan, 168 U. S. 86.

First, let us examine the history of this case. It will be

seen that this case was taken from the Alaska Court to this

Court by writ of error and by this Court affirmed in a very

able opinion by Judge Hawley. Mr. J. F. Malony, who

was then attorney for the respondent, immediately there-

after became attorney for plaintiff in error. After the

affirmance by this Court, the records show that the judg-

ment was paid and satisfied in full by the company. Not-

withstanding, however, the case was taken from this Court

to the Supreme Court of the United States by some

means, and there, as we are advised, upon an ex parte

hearing this decision was rendered, notwithstanding the

Supreme Court was without jurisdiction, for the very

apparent reason that the amount involved was but f2,500.

Be that as it may, however, we are entirely within the rule

laid down in that case. It will be seen that "Finley"

referred to in that case was simply a shift boss having

charge of a night shift, or boss of one of the various gangs

described in the evidence in this case, and did not have

supervision of the entire branch or department, as did

Pope.

Counsel in his brief says it was Finley's dut}- to give

notice—to notify the men when the rock was to be drawn

from the chute, etc. Now it is clear from the evidence

in the case at bar that Tope had no such duties to per-

form. Witnesses say that he did not work generally in
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any of the departments of the mine. He had such bosses

as Finley was under him who looked after those matters.

He (Pope) was the supervisor over all. We say, there-

fore, that Pope was not a fellow-servant under the authori-

ty of the Whelan case.

Counsel next cites the case of Keegan v. Ry. Co., 1G0 U.

S. 259. ( This is what we commonly call a railroad case.

)

As is well known, that branch of the law has become a

"rule unto itself and would hardly be considered authori-

ty in cases of this kind, yet an examination of that case

shows that we would be entirely within the rule there

laid down. It is said in the New Jersey case cited by

counsel: ."It is the necessary consequence that the mere

execution of the planned work must be intrusted to the

workmen, and where necessary to groups or gangs of work-

men, and in such case that one should be selected as the

leader, boss, or foreman."

Now that is exactly what Pope was doing. He was the

supervisor. He planned the work, and detailed those vari-

ous groups or gangs of men under foremen or bosses to

go and do that work. Pianfetti in charge of the gang of

which Hegman,who lost his life, was one, was one of those

bosses. So was Finley in the Whelan case, but Pope was
there as the master who planned the entire work of that

department, and had complete supervision over all those

gangs, both the day shifts and the night shifts, in this

department of the company's works.

Counsel further says, in support of his contention, that

Pope was doing a piece of work (when he so negligently

shut the air off) which might have been done by any other

laborer, and in doing so he was not acting as foreman but
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acting as Pope, working at the time as an ordinary laborer.

How puerile such argument is! Suppose the master him-

self had as carelessly cut the air off and killed this man,

could it be said that in doing so, for the time being, he was

not master, but an ordinary laborer? We think not.

The same may be said of the only other two cases cited

by counsel. In fact, we venture to say that there is not a

case recorded wherein this man Pope under the evidence

would not be held to be a vice-principal. The doctrine

of master and servant and that of the duty to the servant

by the master has been the subject of much discussion

from the time that our American jurisprudence was estab-

lished on this continent up to the decision of the Ross case

by Justice Field of the United States Supreme Court in

1SS4, at which time the doctrine of master and servant

and fellow-servant, and the exemption of the employer

from liability by reason of the conduct of those in his

employ, both in this country and in England, was a very

much mixed and unreconciled question. No two States

had agreed upon the rule, and the State and federal

courts were at variance as to the true doctrine. But with

the promulgation of the rule laid down in the Eoss case,

the whole country, both here and abroad, has seemed to

conform to it, so that now the United States Supreme

Court, all the federal courts, and most of the State courts

have agreed upon and adhere to that rule, so that it may

well be said that all the decisions affecting the rights and

duties of employees to their employers and of the employers

to their employees, so far as the judicial determination

of the question is concerned, flow in the same channel.

And the rule is well settled and understood as it is de-
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dared in the case of the R. Co. v. Ross, reported in the 112

U. S. 377, 391. The fact is, that a corporation can act

only through its superintending officers, and the neglect

of those officers with respect to their servants is a neglect

of the corporation. This rule is applicable to all em-

ployers, but applies with special force to corporations.

And as most all business at this time is conducted and

operated by corporations, this is undoubtedly the reason

which led the learned Judge to remark that: "In the prog-

ress of society and the general substitution of the ideal

and invisible masters and employers for the actual and

visible ones of former times, in the form of corporations

engaged in varied, detached, and widespread operations,

as in the construction and working of long lines of rail-

road, as well as in operating mines and other enterprises,

it has been seen and felt that the universal application

of the rule exempting employers from liability for the

carelessnessand negligence of their employees who exercise

control and supervision over employees of the same class,

who are subject to their direction, resulted in hardship and

injustice." And so we find the later rule is clear and def-

inite and is followed by subsequent law-writers on the

question, as well as by the decisions >of the Supreme Court

of the United States and the Supreme Courts of the

various States of the Union and of the federal courts,

which is apparent from an examination of those authori-

ties. In support thereof we would call attention to the

eminent and well-recognized authority of

Shearman and Redfleld on Negligence,

the latest authority on that subject, whose utterances are
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supported by the decisions of the Supreme Court, federal

courts and most all of the State courts.

This rule, by reason of its complete adoption in this

country, is commonly called the American rule, and is as

follows :

"A servant who is intrusted with the management of the

master's business or in superintending the operations of

that business, and is invested by the master with command

and control over other servants of that business or any

of its departments, is not a fellow-servant with those who

are employed under him and subject to his orders, and it

makes no difference whether he may be called foreman,

overseer, middleman, or boss."

This line of decisions is uniform from the Ross case

clown to the present time, and Messrs. Shearman and Red-

field, in their work on Negligence, say of the rule as

follows

:

"American Rule—Servant in Common, not Fellow-ser-

vant With Others.—Under the rule as declared in Ohio,

and since followed by the courts of last resort in Connecti-

cut, West Virginia, Kentucky, Tennessee, Missouri, Illi-

nois, Nebraska, Louisiana, North Carolina, Georgia, Kan-

sas, Texas, Washington, Oregon, Montana, and California,

the servantwho is intrusted with the general management
of the master's business, or with any separate portion of

that business, and is vested by the master with command
and control over other servants engaged in that business or

department, is not a fellow-servant with those who are

employed under him and subject to his orders. He acts

as the master's substitute, and when the master chooses
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to delegate his power of control and management to an-

other person, it is held by those courts that he is liable

for the negligence of such representative, while acting as

such, to the same extent as if it were his own order,

whether the party to whom the power is delegated be

designated as foreman, boss, or middleman. This principle

has been adopted by the Supreme Court of the United

States and we therefore call it the American doctrine.

And the liability of the master is not confined strictly to

negligence of such a manager in giving orders, but extends

also to his negligence in management of any kind."

The master, therefore, under this rule, as sustained and

supported by authorities hereafter cited, is not only liable

as aforesaid for his foreman or the servants in charge of

other employees who are authorized to direct their move-

ments, but is bound, under the law, to furnish his servants

with a safe place to work, and with safe and reliable im-

plements to work with, and any direction by the foreman

to said servants to work in an unsafe place or with un-

safe appliances binds the master in the event of injury

occurring to them. There is no way the master can devest

himself of this obligation to his employees. He is bound

by the conduct of his foreman or boss, he is further bound

to furnish them with a safe place to work, safe appliances

to work with, and in this regard his foreman or boss

stands in his shoes, and the neglect of such person is the

neglect of the master.

The master is also bound to employ such men, either

as fellow-servants or foreman who possess ordinary skill

and exercise careful management, and, if he fails so to
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do, an injured employee has a right, under the law, to

demand from him just compensation for his injuries.

In support of these conclusions we desire to call the

Court's attention to:

Shearman and Redfield on Negligence, sees. 224, 220,

228, and the decision of Justice Field of the Su-

preme Court of the United States, reported in the

112 U. S. 277.

Bailey on Personal Injuries Relating to Master and

Servant, sees. 1833, 1837, 1839, 1841, 1842, 1855,

1857, 18G5, 2025, 2033, 2111, 2113, 2114, 2195,

2227, 2300, 2428, 2400.

Thompson on Negligence, vol. 2, pp. 940, 948, 971,

and 979.

The Ross case has been somewhat modified by the Baugh

case (149 U. S. 308), and later cases, but rather in regard

to the reason of the rule announced therein, than in regard

to the rule itself. Judge Jenkins, only last April, sums

up the present state of the law on this subject, thus

:

"We have held in Reed v. Stockmeyer, 20 C. C. A. 381,

that it is the duty of the master to use ordinary care to

furnish appliances reasonably safe for the use of servants

—such as, with reasonable care on their part, can be

used without danger save such as is incident to the busi-

ness in which such instrumentalities are employed ; that it

is also the duty of the master to use like care to provide

a safe place in which the laborer may perform his work,

and keep it in a suitable condition. These duties may

not be foregone, and, when delegated to be performed by

another, that other is a vice-principal and quoad hoc rep-
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resents the principal, so that his act is the act of the

principal. That other may have a dual character—vice-

principal with respect to the duty due from the master to

the servant and coservant with respect to his acts as a

workman. In case of injury, the question of the liability

of the master turns rather on the character of the act

than on the relations of the servants to each other. If

the act is in the discharge of some positive duty owing by

the master to the servant, then negligence therein is the

negligence of the master; otherwise there should be per-

sonal wrong on the part of the master to render him lia-

ble. These principles we understand to be established by

the ruling of the ultimate tribunal.

R. R. Co. v. Baugh, 149 U. S, 368.

R. R. Co. v. Keegan, 160 U. S. 259.

R. R. Co. v. Charless, 162 U. S. 359.

R. R. Co. v. Conroy, 175 U. S. 323."

Lafayette Bridge Co. v. Olsen, C. C. A., 7th Cir.,

April 30, 1901, 108 Fed. 335.

Principals were held liable to workmen for negligence

of those put in charge of dangerous materials, structures,

and appliances, and no good reason is now made to ap-

pear for summarily disturbing the verdict in the following-

cases :

Beattie v. Edgemoor Bridge Works, 109 Fed. 233.

Mather v. Rillston, 156 U. S. 391.

Railway Co. v. Archibald, 170 U. S. 665.

Hyde Co. v. Kennedy, 40 C. C. A. 69.

Now as to the second proposition. Was Hegman guilty

of contributory negligence? That is to say, was he guilty
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of such negligence as would authorize the Court to say,

as a matter of law, his conduct was such as amounted to

legal negligence? There is no rule of law better settled

than that contributory negligence as a defense is a ques-

tion of fact exclusively for the jury, under proper in-

structions from the Court, and we undertake to say that

the instruction complained of in plaintiff in error's seventh

assignment of error is not only a proper instruction in this

case, but it stretches the law to its very verge in favor of

the plaintiff in error. ( See 7th assignment, beginning at

the bottom of page 97, Record.) After plaintiff below

had rested his case, defendant below attempted to show

that deceased was negligent by asking two of their wit-

nesses about a certain chain ladder which was about the

mine. Mr. Week simply said that they had chain ladders

to be used about the mine in sinking shafts. The only

witness whose testimony was in any way material, and

upon which the plaintiff in error here relies to show con-

tributory negligence, is that of the gentleman who says

he is from Italy and his name is Pianfetti, and whose

testimony in relation thereto is in every respect contra-

dicted by the three witnesses called by defendant in error

in rebuttal.

Let us see now what Pianfetti says about this ladder.

Beginning at the top of page 74, Record, he says : "I was

boss over them, for that reason Pope told me to put it

down on the morning of the 9th (accident occurred at 11

o'clock A. M. of the 9th).

Q. Didn't Mr. Pope ask you what was the reason the

chain ladder wasn't put down before?
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A. Before the last blast was going to be, yes, and put

the chain ladder down in time. He said, 'Put it down.'

Q. Mr. Pope told you to do it that way, didn't he?

A. Mr. Pope told me to put it down.

Q. Didn't Mr. Pope tell you about eight o'click that

the chain ladder was ready and to put it down at noon?

A. Yes, sir.

Q. Now Mr. Pianfetti—

A. No, sir ; he didn't tell me to put it down at noon

—

Q. Air was the motive power of that shaft, wasn't it?

A. Yes, sir.

Q. If the bucket was running at all that was a good,

safe place to work, wasn't it? A. Yes, sir.

Q. Had you ever had a chain ladder there before that?

A. Not since we were there.

Q. Isn't it a fact that the ladder was broken, and wasn't

in a fit condition to be put down at all until that morning?

A. There was a whole one to put down.

Q. Down in the blacksmith shop being fixed, wasn't it?

A. Yes, sir. Pope gave me the instructions to put it

down. He had authority to give those instructions. I

don't know if Muset and Hegman were in the mine when

these instructions were given ; they wasn't around there

—

didn't see them1 anyway. I can't tell where I first saw

them after I had this conversation with Pope. I didn't

see them before getting down to the shaft. I think I first

saw them when I got down in the shaft. I went down

there as soon as Pope told me about it. They were get-

ting ready to blast, shoveling a few buckets of rock, and so.

Q. And then you told them about the ladder business

as soon as the blast was over?
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A. We had been talking about that over before

—

Q. Well, answer my question. You told them as soon

as the blast was over you would put up some timbers and

then put the ladder down?

A. We noticed that before.

Q. You didn't tell them that then at the time.

A. / did not.

Q. You told them nothing about the chain ladder at

that time? A. No.

Q. Nothing all that forenoon?

A. I told them

—

Q. After the man was dead you told them—that is it?

A. No, before.

Q. Did Pope ever tell Muset or Hegman about that

ladder in your presence?

A. No ; I ain't, was there, but he told them. They have

got a blacksmith working at the mine; and a hoist, a shaft,

and another shaft called the 'Glory Hole' ; and a tramway

and various other things ; and different men in charge of

these various things, and they were all under Mr. Pope."

The above is substantially all the evidence offered by

the plaintiff in error in the trial of the cause, in the lower

Court, from which counsel say: "It 'conclusively' appears

that deceased was guilty of contributory negligence to

the extent that the Court should have taken the case from

the jury."

The record shows that even this is contradicted in every

material part by the witnesses called in rebuttal.

Witness 01 in at the bottom of page 82, Record, says

all of these conversations spoken of by Pianfetti were to

the effect that they had been promised a ladder, and the
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ladder would bo put down as soou as it was finished. And

those were had just shortly before the accident. Muset,

being called in rebuttal, says on page 83, Kecord: "This

was the day before the accident happened. Jim said we

will blast this out and put in a set of timbers and then

take down the chain ladder, and that nothing was said

about the ladder prior to that that he knew of." ( It will

be remembered that Muset was working on the same shaft

with deceased at the time and prior to the accident.

)

The next witness in rebuttal was Guy Falkner, on

pages 84 and 85, Record, he says, speaking of the chain

ladder

:

"Q. You have been sworn before. State whether you

were working in the blacksmith shop of the Seven Hun-

dred on October 9th, 1900? A. Yes, sir.

Q. Were you working in the shop on that morning?

A. Yes, sir.

Q. State whether you saw a chain ladder there

.

A. Yes, sir.

Q. State whether you had heard any conversation

with Pope, the foreman, and the shift boss, Pianfetti, in

relation to that ladder

.

A. Yes, sir.

Q. What was that conversation?

A. Mr. Pope told him the ladder was ready and to

take it down at noon.

Q. What time of day was that?

A. Somewhere about eight o'clock in the morning.

Q. And the chain ladder, at that time, where was it?

A. In the shop.

Q. The accident occurred just a while before noon?

A. Yes, sir.
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Q. State whether or not that chain ladder remained

in the shop during the forenoon previous to the accident.

A. Yes, sir.

Q. Where was it lying?

A. Eight near the door.

Q. State whether or not Mr. Pope was down during

the day.

A. Yes, sir ; he was in there during the day.

Q. Was the ladder in a position where he could have

seen it from where he was? A. Yes, sir."

We certainly think that this testimony conclusively

shows that there was no contributory negligence on the

part of the deceased so far as the ladder is concerned.

At all events if the evidence offered by plaintiff in error

was of sufficient weight to require rebuttal at all, the

evidence offered for that purpose was sufficient to raise

an issue for the jury under the Court's instructions on

this point. The evidence shows that the ladder (if a lad-

der was necessary—the evidence shows it was not) was

not furnished for use until after the accident.

We think that the evidence conclusively shows that

the plaintiff was not guilty of contributory negligence, at

least not such negligence as would defeat his right of

action. The witness Pianfetti testified (see Printed Rec-

ord, page 74) that Pope gave the instructions to put the

ladder down to him, as he was the boss of the gang that

were at work in that shaft, and that neither Hegman, the

deceased, nor Muset were there at the time. Whether

or not Pianfetti was negligent in not putting the ladder

down in accordance with the instructions of Pope is im-

material, as the rule of law is well settled both by the
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state and federal courts that contributory negligence to de-

feat a right of action must be the negligence of the person

injured, and that it is immaterial whether the negligence

of a fellow laborer also contributed to the injury, so long

as the master was also negligent and the negligence of the

master contributed to the injury.

And while there was a strong conflict in the evidence

in regard to the negligence of the deceased, in which case

the verdict of the jury must be conclusive, we contend

that even if it was through the negligence of the deceased

that the ladder was not put down that fact would not bar

the right of action. It is well established that the negli-

gence of the plaintiff or the person injured in order to

defeat the right of action must proximately and not re-

motely contribute to the injury. And it is not a proximate

cause of the injury when the negligence of the person

inflicting it is a more immediate efficient cause. "In jure

non remota causa sed proxima spectatur." That is when

the negligence of the person inflicting the injury is sub-

sequent to, and independent of, the carelessness of the

person injured, and ordinary care on the part of the per-

son inflicting the injury would have discovered the care-

lessness of the person injured in time to have avoided

its effects, and prevented injuring him, there is no con-

tributory negligence, because the fault of the injured party

becomes remote in the chain of causation. In such a case,

the want of ordinary care on the part of the injured per-

son is held not a judicial cause of his injury, but only a

condition of its occurrence.

4 Am. & Eng. Enc. of Law, 25, 26, and 27, and

cases there cited.
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2 Thompson on Negligence, 1151 and 1157, where

the leading English and American cases on

this subject are cited and discussed.

Davies v. Mann, 2 Thompson on Negligence, 1105.

Radley v. The London etc. Co., 2 Thompson on

Negligence, 1108.

Richmond etc. Railroad Co. v. Anderson, 31 Am.

Rep. 750.

Kerwhacker v. Cleveland etc. R. R. Co., 62 Am. Dec.

246.

Zemp v. Wilmington etc. R. R. Co., 64 Am. Dec.

763.

Isbell v. New York etc. R. R. Co., 71 Am. Dec. 78.

Brown v. Hannibal etc. R. R. Co., 11 Am. Rep. 420.

We do not think that it will be seriously contended in

this case that Mr. Pope would not have known that there

was no ladder in the shaft had he exercised ordinary care

or any care at all. On the morning of the day of the

accident Pope told Pianfetti to take the ladder down at

noon—the accident occurred just before noon. ( See testi-

mony of Guy Falconer, Printed Record, pay.es 84 and 85.)

Just before the accident Pope was down in that very

shaft, and as he came from there he told Muset to take

down the hot iron as the boys were ready to blast. Short-

ly after that and just before the blasts were fired, Pope

shut off the air and deprived those in the bottom of the

shaft from what he must have known to be their only

means of escape. (Record, 37, 3S, 39.)

We think, therefore, that the trial court committed no
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error in submitting the question of contributory negli-

gence to the jury. First, because there was a conflict in

the evidence; and secondly, because, even though all that

counsel contends for in the evidence were true, there would

have been no contributory negligence on the part of the

deceased, the failure to put down the ladder being the re-

mote and not the proximate cause of the injury, if it con-

tributed at all, and the company having had ample oppor-

tunity, by the exercise of ordinary care, to ascertain that

there was no ladder in the shaft before the air was dis-

connected..

The Court's ruling upon defendant's special answer in

the nature of a plea in abatement was unquestionably

sound. The appointment of plaintiff as administrator of

the deceased seems to have been in accordance with the

provisions of the Alaska Code in that regard. (Title II,

chapters- 79 and 81. ) Besides, all court proceedings are

entitled to all presumptions in favor of their validity.

The allegations of negligence found in the complaint

are broad enough to justify the Judge's charge, and the

evidence in the record is abundantly sufficient to sustain

the verdict of the jury herein. Counsel complains of par-

ticular portions of certain instructions; but take the en-

tire charge, as contained in the record (Record, 88), and

what objection could be taken to it? Absolutely none,

under counsel's own contention.

We respectfully submit that the judgment of the Court

below should be affirmed with damages and costs.

L. S. B. SAWYER,
CREWS & HELLENTHAL,

Counsel for Defendant in Error.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

For the Ninth Circuit.

No. 710

Alaska United Gold Mining Co.,

Plaintiff in Error,

vs.

Henry MuSET, as Administrator

of the Estate of Edward Heginan,

deceased,

Defendant in Error.

Points and Authorities of Plaintiff in Error on Motion

to Dismiss and Additional Authorities

on Merits of Case.

I.

The motion to dismiss should be dismissed for

want of sufficient notice.

The record shows that notice of the motion to dismiss

was served on counsel for plaintiff in error on October

18th, 1901. The case came on for hearing on October

22nd, 1901.



Rule 21 of this Court provides that notice of motions

shall be served on the adverse party at least five days

before the day noticed for the hearing.

We respectfully submit that under Par. 3 of Rule 21,

the Court should dismiss the motion for want of suf-

ficient notice.

II.

The bill of exceptions was presented for allow-

ance AND SETTLEMENT WITHIN THE TIME AL-

LOWED BY THE COURT, AND WAS THEREAFTER

PROPERLY ALLOWED AND FILED.

1st. Judgment was rendered on March 16th, 1901.

On that day the Judge made the following order: "And
" now the said defendant requests forty days in which

" to reduce his exceptions to writing and present same
" for allowance and settlement by the Court, which said

" time is allowed by the Court" (trans, p. 108).

2nd. The bill of exceptions was presented to the

Judge on the 15th day of April, 1901, was approved by

him on the 7th day of May, 1901, and filed on that day

nunc pro tunc as of the 15th day of April, 1901 (trans,

p. 109).

We contend that under the foregoing facts and the

following authorities, the bill of exceptions was prop-

erly allowed:

1. Ward vs. Cochran, 150 U. S. 597:

"A bill of exceptions may be settled and signed



after the judgment term if within the time fixed

by order of Court for the purpose."

Note. See this case for application of Midler vs.

Eklers
x 91 U. S. 249.

2. Talbot vs. Press Publishing Co., 80 Federal, 567

(N. Y. 1897):

"The Circuit Court has power to extend the time
for making, filing and serving a bill of exceptions
by an order entered nunc pro tunc as of a date be-

fore the expiration of the time allowed for the pur-
pose, made after the expiration of the term at

which the case was tried and judgment entered"
& & &

"Reference is made to Muller vs. Ehlers, 91

U. S. 249; Bank vs. Eldred, 143 U. S. 293; Morse
vs. Anderson, 150 U. S. 156; Ward vs. Cochran,
150 U. S. 597, and it is urged that the Court has
no power, after a term has expired, to extend the
time for making, etc., bill of exceptions, even with-
in the period allowed by statute for suing out a

writ of error. Inasmuch as the exceptions were
all taken, noted by the Judge and reduced to writ-

ing at the trial, and the bill of exceptions is merely
the convenient form in which they are reproduced
for the court of review, such a hide-bound practice

would often work great injustice. The decision in

Chateaugay Ore & Iron Co.
y
128 U. S. 544, has

recognized a more liberal rule as applicable in this

district."

3. In re Chateaugay Ore & Iron Co., 128 U. S. 544:

"The fact that the term expired before the ex-
ceptions were perfected, is immaterial, as the Fed-
eral Circuit Court rules do not limit the time in
which exceptions may be prepared to the session of
the Court."



Note. See this case for application of Midler vs.

Ehlers.

4. United States vs. Breitling, 20 Howard 252:

"This Court has repeatedly said that where an
exception has been taken at the trial to a ruling of

the Court, it may be reduced to writing and signed
by the Judge afterwards, and indeed after the term
* * *. The Court may suspend its own rule in

this as in other cases in aid of justice."

5. S. P. Co. vs. Hamilton, C. C. A. 9th Circuit, 54

Federal 474:

" The defendant in error claims that the writ of

error in this case should be dismissed 'because no
bill of exceptions or statement, as required by the

rules of the Circuit Court for the District of Ne-
vada, in support of the motion for a new trial, was
ever made or presented to the Judge of said Court
within the time required by the rules of practice

thereof, or was ever filed in said Court, or settled,

until after the motion of the plaintiff in error for

new trial was heard and denied'. But the excep-
tions of the defendant were reduced to form and filed

with the clerk at the trial, and before the jury
retired, and a formal bill of exceptions filed within
the time granted by the Court. It was afterwards
settled and approved by the Court as containing
a correct statement of the case. Besides, it is

within the power of the Court to suspend its own
rules, or to except a particular case from them, to

subserve the purpose of justice {U. S. vs. Breit-
ling, 20 Howard 252. See also Dredge vs. Forsyth,
2 Black 568, and Kellogg vs. Forsyth, id. 573)".

Note. In Bank vs. Eldred, 130 U. S. 693; Miller

vs. Morgan, 67 Federal, 82; Muller vs. Ehlers, 91 U. S.

249; U.S. vs. Jones, 149 U. S. 262; the records show



that the bills of exceptions were allowed after the close

of the term without authority or any standing rule or

the consent of the parties and not within the time

allowed by order of Court.

III.

The fact that the supersedeas bond was dated

April 12th, 1901, filed April 17th, 1901,

—

having been duly approved by the judge

—

and that the writ of error was dated april

15TH, AND FILED APRIL 17TH HAVING BEEN

DULY ALLOWED BY THE JUDGE—IS AN IMMATERIAL

IRREGULARITY, AS THE COURT WILL PRESUME

THAT IT WAS RE-APPROVED UPON THE ISSUANCE

OF THE WRIT.

We respectfully submit the following authority in

support of the above proposition:

1. McClellan vs. Pyeatt, C. C. A. 8th Circuit, 49

Federal 259:

Facts. Judgment July 8th, 1891; supersedeas bond

presented to the Judge July 29th, 1891, and filed July

30th, 1891; August 15th, 1891, writ of error was al-

lowed and the citation duly signed.

Held. "We are asked to dismiss the writ of

error mainly on the following grounds:

because the bond antedates the writ of error and is

otherwise irregular and defective." *

"The objections taken to the bond are not ade-



quate to warrant us in dismissing the writ of error

or in vacating the supersedeas. If there are de-

fects in the bond, we have undoubted authority to

allow a bond to be given which shall cure
such defects. But, in view of the nature of

the objections made to the bond, we are of

the opinion that it is not necessary to re-

quire another bond to be given. It is made
payable to the proper parties, it contains the

proper statutory conditions under Section 1000 of

the Revised Statutes of the United States, and no
objection is made to it on the ground that the pen-
alty or the sureties are insufficient to secure the

debt, damages and costs, if the plaintiffs in error

fail to prosecute their writ to effect. The sole ob-

jections to it seem to be that it was taken and ap-

proved by the lower Court before a writ of error

was sued out, and that it is not signed by both of

the plaintiffs in error. Section 1007 evidently

contemplates that security shall be taken when the

citation issues; and such is the usual and proper
practice. It was irregular, therefore, to take, ap-

prove, and file a supersedeas bond reciting the al-

lowance of a writ of error before any such writ had
in fact been allowed. But it was competent for

the Court to re-approve the bond on the issuance

of the citation, and such approval may be inferred

or presumed, and we think it ought to be conclu-

sively presumed from the subsequent issuance of

the citation and allowance of the writ of error."

If the bond is not valid, the defendant in error should

ignore it and apply for process to satisfy his judgment.

This method would at least tend to demonstrate coun-

sel's faith in his views of the law.
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The contention of defendant in error, based

upon the fact that the writ of error was

granted and filed april 17th, 1901, and the

assignments of error were not filed until

May 7th, 1901, is, we think, under Rule 11 of

this Court, and in view of the decisions,

sound. We, however, respectfully contend

that defendant in error is not now in posi-

tion TO TAKE ADVANTAGE OF THIS VIOLATION OF

THE RULE OF THE COURT FOR THE FOLLOWING

REASONS:

1. The record (page 31) shows that on the 7th

of May, 1901, the plaintiff in error made a motion

for leave to withdraw the writ of error and to correct all

the proceedings now complained of by defendant in

error, and that defendant in error filed written excep-

tions to and opposed this application.

2. In Frame vs. Portland Gold Mining Co.^ 108 Fed-

eral, 750, Circuit Court of Appeals, 8th Circuit (Color-

ado, April, 1901), the Court used the following language:

" In the early history of this Court attention was
sharply called to this rule, and the announcement
was clearly made that it would be enforced, al-

though in the early cases in which its enforcement

was invoked we carefully examined the errors

assigned in order that no injustice might result

from the application of the rule."

The counsel for plaintiff in error were at fault in not
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filing assignments of error according to the rule of the

Court, but in view of the opposition of the defendant in

error to the effort to correct this fault, we do not think

that the defendant in error is now in position to invoke

a strict enforcement of the rule. He should not be per-

mitted to hold us in the Circuit Court when we wished

to correct an error, and then force us out of this Court

because the error was not corrected.

As under the circumstances it is not probable that

the Court would in any event inflict a severer penalty

than a dismissal of the appeal without prejudice, and as

under the laws of Alaska plaintiff in error has one year

from the 16th day of March, 1901, in which to take its

appeal, we respectfully request the Court to extend to

plaintiff in error the leniency shown in the earlier cases

where a strict enforcement of the rule was invoked, and

thus relieve us from the expense and delay of suing out

a new writ of error and filing new assignments of error.
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Additional authorities on merits of case.

The plaintiff in error respectfully submits the follow-

ing additional points and authorities:

1st. THE ONLY NEGLIGENCE CHARGED IN THE COM-

PLAINT is that of Mr. Pope, the foreman, in

CUTTING OFF THE AIR, AND THUS STOPPING THE

operation OF THE hoist (trans. 9).

Note: There is no charge that the company did not

furnish Mr. Hegman a reasonably safe place to work,

or that it did not furnish him with suitable tools and

appliances with which to work, or that it did not use due

care in the selection of fit and competent fellow em-

ployees.

2nd. When Mr. Pope cut off the air, he was not

DISCHARGING ANY PERSONAL AND POSITIVE DUTY

OWED BY THE COMPANY TO Mr. HEGMAN WHICH

HAD BEEN DELEGATED TO HIM, AND WAS, NOT-

WITHSTANDING HE HAD THE RANK OF FOREMAN, A

FELLOW SERVANT WITH Mr. HEGMAN.

It is conceded that a master owes his servant the fol-

lowing personal and positive duties: To furnish him a

reasonably safe place to work, and with suitable tools

and appliances with which to work, and to use due care

in the selection of fit and competent fellow employees.

It is also conceded that a master may delegate these

duties to another, and that such delegation does not in

any manner affect the responsibility of the master for
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their proper performance.

It is claimed, however, that the servant to whom the

performance of these duties has been delegated is the

vice principal of the master only while discharging

such duties and that he is a fellow servant with other

servants in respect to all other acts which he may per-

form. *

The vice principal may not be a superior servant in

the sense in which that term is used in the law of fel-

low servants. The status of a servant as a vice prin-

cipal does not depend upon his rank or the grade of his

employment, but wholly upon the character of the

duties which he performs.

A servant in the performance of one of the master's

personal duties is a vice principal, regardless of whether

he occupies a position superior or inferior to that of

other servants.

The negligence of a servant, who may be a vice prin-

cipal while in the discharge of the personal duties of a

master, will not charge the master with liability to a

fellow servant when such negligence occurs in the dis-

charge of the ordinary duties of such servant.

We refer, in addition to the cases cited in the open-

ing brief, to the following authorities in support of the

foregoing contention:

1. New England R. R. Co. vs. Conroy^ 175 U. S.

323:
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The Court here reviews many cases on the subject

of who are fellow servants, and especially Baltimore &
O. R. Co. vs. Baugh, 149 U. S. 368, and Chicago,

M. & St. R. R. Co. vs. Ross, 112 U. S. 377.

I call the special attention of the Court to the follow-

ing portion of that decision:

"In so far as the decision in the case of Ross

is to be understood as laying it down, as a rule of

law to govern in the trial of actions against rail-

road companies, that the conductor, merely from

his position as such, is a vice principal, whose

negligence is that of the company, it must be

deemed to have been overruled, in effect if not in

terms, in the subsequent case of Baltimore & O. R.

Co. vs. Baugh, before cited. There Mr. Justice

Brewer, in commenting upon the proposition ap-

plied in the Ross case, that the conductor of a train

has the control and management of a distinct de-

partment said:

" ' But the danger from the negligence of one

specially in charge of the particular work is as ob-

vious and as great as that of those who are simply

co-workers with him in it, each is equally with the

other an ordinary risk of the employment. If he

is paid for the one, he is paid for the other; if he

assumes the one, he assumes the other. There-

fore, so far as the matter of the master's exemp-

tion from liability depends upon whether the negli-

gence is one of the ordinary risks of the employ-

ment, and, thus assumed by the employee, it

includes all co-workers to the same end, whether

in control or not. But if the fact that the risk is

or is not obvious does not control, what test or

rule is there which determines? Rightfully this,

there must be some personal wrong on the part of

the master, some breach of positive duty on his
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part. If he discharges all that may be called

positive duty, and is himself guilty of no neglect,

it would seem as though he was absolved from all

responsibility, and that the party who caused the
injury should be himself alone responsible.'"
* * *

2. Stevens vs. Chamberlin, 100 Federal 378, C. C. A.

1st Circuit, 1900:

"It should be observed that since the case was
tried by the jury the Supreme Court has decided

Railroad Co. vs. Conroy, 175 U. S. 323, in a man-
ner which clears up some questions which were
before doubtful. There may, of course, be in-

stances where the question whether or not differ-

ent individuals are co-employees for the purpose of

the issue in this case should be submitted to the

jury for their determination on proper instructions

from the Court; but, on facts which are so far from
dispute as those in the record at bar, the practice

of the Supreme Court has been to dispose itself of

that question, or to direct the Circuit Court to dis-

pose of it, as a question of law, or as one not con-

testible on the proofs in the case. This was em-
phatically so in Railroad Co. vs. Conroy, ubi supra.

The only other cases relating to this point to

which we need refer are Railroad Co. vs. Keegan,
160 U. S. 259; Railroad Co. vs. Peterson, 162 U. S.

346; Martin vs. Railroad Co. 166 U. S. 399;

Mining Co. vs. Whelan, 168 U. S. 86."

After referring to Alaska Treadwell Gold Mining

Co. vs. Whelan, 168 U. S. 86, the Court continues:

"As to the main question in this case, it is use-

less to burden an opinion with citations from the

state courts, where the views have been so con-

flicting, and the expressions of them almost in-

numerable; also, where so much has been said on
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this topic in the various opinions of the several

Justices of the Supreme Court, speaking in behalf

of that Court, it would not be prudent to accept

any particular expression as settling the law be-

yond what the case itself demanded. Neverthe-

less, it may well be maintained that the alleged

rule of vice principal, so far as it concerns the

relations of different persons employed by the

same principal to accomplish a common result, has

no proper recognition by the Supreme Court with

reference to the issue in this case, as we have

pointed it out. On the question of who are co-

servants, it was said by Justice Brewer in Railroad

Co. vs. Baugh, 149 U. S. 368, 387, as follows:

" ' If the act is one done in the discharge of some
positive duty of the master to the servant, then

negligence in the act is the negligence of the

master; but if it be not one in the discharge of such

positive duty, then there should be some personal

wrong on the part of the employer before he is held

liable therefor.' " * * *

Note: We submit that the facts in the case at bar

are so far from dispute that under the authority of this

case it was clearly error for the Court to refuse to in-

struct the jury to find a verdict for the defendant.

3. Louisville & N. R. Co. vs. Sttiber, 108 Federal

934 C. C. A. 1st Circuit, 1901:

"The general rule is that a master is not liable

for an injury sustained by one servant through the

negligence of another in the same general service,

in the absence of negligence of the master in re-

spect to those duties which he is universally re-

garded as having assumed toward his servants,

such as the obligation to exercise care in the selec-

tion of those to be associated with him, or of a

place to carry on his work, and proper tools or
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materials with which he is to do it; and there is no
sanction in the controlling authorities for taking a

case out of the general rule of nonliability for the

negligent acts of another servant by refined dis-

tinctions as to who are fellow servants, based upon
the subordination of one servant to another or upon
the circumstances that two servants are engaged
in different departments of a common service."

4. McDonald vs. Buckley, 109 Federal 290, C. C.

A. 5th Circuit, 1901:

"A general foreman, employed by contractors,

and having charge of the work of putting in

the foundations for a wharf, and of all employes en-

gaged in the work, with power to employ and dis-

charge, while engaged in the actual work of direct-

ing the operations of a pile driver, giving the
signals to the engineer for the fall of the hammer,
is a fellow servant with the other members of the

pile-driver gang; and any negligence committed by
him while thus working, resulting in injury to an-

other workman, is his own personal negligence,
for which the master is not responsible, where
there was no negligence of the master in his

selection."

5th. Lochbaum vs. Oregon Ry. & Nav. Co., 104

Federal 852, C. C. A. 9th Circuit, 1900:

"A section foreman on a railroad, who is under
a division road master having authority to direct

the work and inspect the same, and who is required
to report to a general road master, who in turn re-

ports to the general superintendent, is a fellow ser-

vant with the men working under him, whether or

not he has authority to hire and discharge
them; and the company is not liable for any injury
to one of the men resulting from his negligence."

Note: The Court in the above case cites as authority



15

Mining Co. vs. Whelan, 168 U. S. 68.

The material inquiry in cases of this character is as

to the nature of the act causing the injury and not as

to whether the negligent servant was the superior of

the injured servant, or as to the degree in rank of the

negligent servant above the injured servant.

We contend that, tested by this rule, which has been

established by recent decisions of the Supreme Court

and applied in the decisions of the Circuit Courts of

Appeals in the First, Fifth and Ninth Circuits, Mr.

Pope was, when he cut off the air, a fellow servant of

Mr. Hegruan; that he was not then in the discharge of

any positive duty which the company owed to Mr.

Hegman, and that the company cannot be held liable

for the injury.

We respectfully submit that the Court erred in re-

fusing to instruct the jury to render a verdict for de-

fendant and that the judgment should be reversed and

a new trial granted.

John Flournoy,

Counsel for Plaintiff in Error.
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In the Circuit Court of the United States, for the Northern

Division of the District of Washington.

IN EQUITY.

HENRY P. ALLEN,
Complainant,

vs.

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), THE
\ No 872

PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), AUSTIN

CLAIBORNE, W. M. WILLIAMS

and W. A. KEENE,
Defendants.

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the)

United States, for the Northern Division of the Dis-

trict of Washington, Sitting in Equity:

Your orator, who is, and at all times herein mentioned,

has been, a citizen of the State of California, brings this,

his bill of complaint, against the defendants above

named, and each of them. i

Thereupon your orator complains and says:

That the defendants Austin Claiborne, W. M. Will-

iams, and W. A. Keene, are and each of them is, a citi-

zen of the State of Washington, eaclh residing and hav-

ing his place of abode in the State of Washington,

I.
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la.

That your orator is, and at all the times herein men-

tioned has been a citizen of the State of California, re-

siding in and having his place of abode in the said State

of California.

II.

That the defendant Pacific Northwest Packing Com-

pany is, and at all the times herein mentioned was, a

corporation organized and existing under and by virtue

of the laws of the State of Washington, and having its

place of business and doing business in the said State

of Washington. f

III.

That the defendant The Pacific Northwest Packing

Company is, and at all the times herein mentioned was,

a corporation organized and existing under and by virtue

of the laws of the State of Washington, and having its

place of business and doing business in the said State of

Washington; that the said last-named defendant, The

Pacific Northwest Packing Company, was organized as,

and has become and is the successor in business of the

first named defendant, Pacific Northwest Packing Com-

pany, and since its organization has become the owner

of all of the property, of every kind, nature and descrip-

tion whatsoever, at any time owned by the defendant

Pacific Northwest Packing Company, and has carried on,

and is now carrying on the business formerly carried on

by the defendant Pacific Northwest Packing Company,

and has duly and legally assumed and become obligated

to pay all of the indebtedness of every kind, nature, and

description whatsoever, at any time contracted by the
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said first named defendant Pacific Northwest Packing

Company.

IV.

That heretofore, to wit, on the 20tlh day of October,

1898, the defendant Pacific Northwest Packing Company

was indebted to your orator in the full and just sum of

$2,000, and that on the said date said defendant, acting-

through its president and its secretary, who were there-

unto duly authorized, empowered, and directed by its

board of trustees, duly made, executed, and delivered to

your orator its promissory note, for the purpose of evi-

dencing the said indebtedness and the terms of its pay-

ment, for the principal sum of $2,000, dated at Seattle,

Washington, October 20th, 1808, wherein and whereby it

promised and agreed to pay on October 20th, 1899, after

date without grace to the order of your orator, the prim

cipal sum of $2,000, with interest at the rate of ten per

cent per annum from the date thereof until paid, and

providing that in case suit or action slhould be instituted

to collect the said note, or any portion thereof, it would

pay such an additional sum as the Court might adjudge

reasonable, as attorneys' fees in such suit or action.

That on the said 20th day of October, 1898, the defend-

ant Pacific Northwest Packing Company was further in-

debted to your orator in the full and just sum of $13,000,

and that on said date said defendant, acting through its

president and secretary, who were thereunto duly au-

thorized, empowered and directed by its board of trus-

tees, duly made, executed and delivered to your orator

its promissory note, for the purpose of evidencing the
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said indebtedness and the terms of its payment, for the

principal sum of $13,000, dated at Seattle, Washington,

October 20th, 1898, wherein and whereby it promised and

agreed to pay, on October 20th, 1899, after date, without

grace, to the order of your orator, the principal sum of

$13,000, with interest at the rate of ten per cent per

annum from the date thereof until paid, and providing

that in case suit or action should be instituted to collect

the said note, or any portion thereof, it would pay such an

additional sum as the Court might adjudge reasonable,

as an attorney's fee in such suit or action. That on the

said 20th day of October, 1898, the defendant Pacific

Northwest Packing Company, acting as aforesaid by and

through its president and secretary, who were thereunto

duly authorized, empowered, and directed by its board

of trustees*, duly made, executed, signed, sealed, acknowl-

edged, and delivered to your orator, for the purpose of

securing the payment of the promissory notes herein-

above described, its indenture of mortgage, wherein and

whereby it granted, bargained, sold, aliened, released,

conveyed, confirmed and mortgaged unto your orator,

and unto his heirs, executors, administrators and as-

signs, all of the following described property, to wit:

A certain lease dated the 14th day of May, 1898, made

by the State of Washington to said defendant Pacific

Northwest Packing Company, whereby the State of

Washington leases to the said defendant a certain por-

tion of the harbor area in front of blocks 88 1-2 and 89, in

the town of Blaine, beginning at the west corner of

block 89, Blaine tide lands, on inner harbor line, thence

south 20 degrees, 56 minutes east, 181.5 feet, south 16
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degrees, 49 minutes east, 66.2 feet, being all the harbor

area lying westerly of said frontage between the inner

and outer harbor lines, and which property is situated

in Whatcom County, State of Washington, and also the

wharf, cannery buildings, erections and all other struc-

tures on said above-described leased premises, and also

all the right, title and interest the said defendant has in

or to that certain piling, roadway or approach to the

wharf and other structures above mentioned from the

main upland to said wharf and other structures, which

said approach connects said wharf and other structures

with the upland, also the entire canning, packing and op-

erating plant of said defendant situated in, on, or about

said above-described premises and consisting of the fol-

lowing described personal property, to wit:

1 steel lye kettle. 8 fish trucks.

2,026 can trays. 4 topping tables.

4 testing tanks. 2 salting tables.

4 pair lobster scales. 3 drain tables.

1 post drill. 250 feet rubber hose.

4 mending tables. 3 bundles tissue paper.

6 soldering irons. 100 lbs. bar copper.

8 washing-tanks. 1 ton salt.

14 filling tables, 1,668,000 labels.

4 weighing tables. 4 dories.

1 fresh water washing-tank. 4 patented steam boxes eom-

6 bathroom low trucks. plete with fittings.

1 steamboat truck. 2 soldering machines com-

8 lacquer vats. plete, bricked in.

20 testing tubes. 2 adjustable can chutes.

98 soldering irons. 2 rotary crimpers,

4 butcher tables. 1 can conveyor, 10 inches.
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1 can conveyor, 4 inches.

1 set Gang fish knives.

1 grind-stone.

1 steam pump brass lined.

1 air pump.

1 pressure gauge.

1 relief valve.

12 extra oil tips.

1 box ball and cock.

2 blacksmith's vices.

28 retort cars.

1 solder mold.

4 turntables.

10 fish boxes.

37 bundles tissue paper.

7 Ions solder.

30 carboys acid.

323,000 salmon cans.

6 scows.

1 brickyard boiler built in

brick.

4 steel retorts, complete with

fittings.

2 acid machines, complete.

1 Letson-Burpee washing-ma-

chine.

1 Hanthorn washing-machine.

1 rotary fish cutter.

1 fish elevator.

1 steam-engine, with fittings.

1 galvanized iron air-tank.

G double-mouthed coal oil fire

pots.

12 lever handle stopcocks.

12 charcoal fire pots.

12 extra air tips.

1 blacksmith's anvil and forge.

1 blacksmith's sledge hammer.

381 retort coolers.

150 feet overhead track com-

plete, with travelers and

tackle.

3 testing tanks.

All shafting, belting, pulleys, piping and all other per-

sonal property of every kind or character situated in, on

or about any of the above-described premises.

That in said indenture of mortgage it was particularly

recited and agreed that the above and foregoing more

particular description of personal property contained in

said indenture of mortgage was not intended to limit the

lien of the said mortgage to said property only, but that

it was the intention of the defendant Pacific Northwest

Packing Company that all other personal property which
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might not be particularly described in said indenture of

mortgage, but which was or should be used in connection

with or in the enjoyment of the cannery plant of the de-

fendant, was intended to be and should be covered by

the said indenture of mortgage, in like manner as

though it were also particularly described therein.

That in said indenture of mortgage it was further cov-

enanted and agreed that your orator should have and

hold all and singular the said property, and every part

and parcel thereof, together with all and singular the

tenements, hereditaments, and appurtenances thereunto

belonging or in any wise appertaining, and also all the

rents, issues and profits arising therefrom, and all the

easements, franchises, and privileges connected therewith

or appertaining thereto, unto your orator, and unto his

heirs, executors, administrators or assigns, to his and

their own benefit and behoof forever.

That in said indenture of mortgage it was particularly

recited that the same was intended as a mortgage to se-

cure the payment of the sum of $15,000, and interest

thereon at the rate of ten per cent per annum from the

20th day of October, 1898, the same being the loan evi-

denced by the two promissory notes hereinabove de-

scribed, for $2,000 and $13,000, respectively.

That in said indenture of mortgage it was further pro-

vided that if the said defendant should well and truly

pay the said notes, and all principal and interest there-

on at their maturity, according to their tenor, and should

meanwhile promptly pay all taxes which might be as-

sessed or levied upon the property above described and
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mortgaged, or intended so to be, and should keep the

buildings, structures, fixtures, and improvements there-

on, and all of the property above described or on the

premises above described, or used in connection there-

with, insured in responsible fire insurance companies to

be approved by the mortgagee, in a sum not less than

seventeen thousand dollars, the loss, if any, to be paid

to the mortgagee, his heirs, executors, administrators,

and assigns, and should promptly pay all premiums

which might be required to keep said property so in-

sured, and should pay and discharge promptly all ex-

penses of taking care of and of operating and of keeping

in good repair all of the property above described and

thereby mortgaged, or intended so to be, and should ob-

serve and perforin all of the things in said indenture

provided to be observed and performed on its part, then

the said indenture should be void, but otherwise, and

until all of such payments should be fully paid, the said

indenture should stand as a mortgage for the full pay-

ment of the principal and interest of all of said indebt-

edness, and of the premiums to effect and keep in force

the insurance on the property mortgaged, or intended so

to be, and the taxes thereon, and all assessments thereon,

and of all reasonable costs and expenses which might be

incurred in caring for said property, and in keeping the

same in repair.

And it was further provided in said indenture of mort-

gage that if the defendant Pacific Northwest Packing

Company should fail to promptly pay the taxes and as-

sessments which might be assessed or levied upon said*
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property, or upon any part thereof, or should fail or

neglect at any time to pay the premiums required for

keeping the same insured, as in said indenture specified,

or should fail or neglect to pay the said indebtedness, or

to pay any installment of interest thereon, or in case

your orator should at any time consider his security for

said indebtedness insufficient, or his debt insecure, then

and in any of said events it should be lawful for your

orator, and the said defendant did in said indenture ex-

pressly authorize and empower your orator in such

event to immediately foreclose the said mortgage, and

to cause the whole or any part of said property to be

sold, or so much thereof as might be necessary to pay

the costs and expenses of such sale, and of such fore-

closure, the taxes and assessments upon said property,

the insurance premiums and the indebtedness in said in-

denture provided for and remaining unpaid at the time

of foreclosure and sale, and also a reasonable fee for the

attorneys or counsel representing your orator in the

suit or action which he should prosecute to foreclose

said mortgage, rendering the surplus, if any there should

be, whether of property or of money, to the said defend-

ant, its successors and assigns.

That in said indenture of mortgage it wais further pro-

vided that any sums which your orator might advance

or pay for discharging any taxes assessed or levied upon

any of the said mortgaged property or any part thereof,

or by way of premiums to keep said property insured,

should be secured by the said mortgage, and should bear

interest from the dates of payment at tlie rate of ten per

cent per annum.
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That in said indenture of mortgage it was further pro-

vided that should your orator for any reason find it nec-

essary to institute a suit or action to foreclose the said

mortgage, there should be appointed, at the option of

your orator, a. receiver to take charge of and to take pos-

session of all of the mortgaged property, and to care for

and keep the same in repair and to operate the packing

plant now thereon, if in the judgment of your orator or

of the Court having jurisdiction of such suit, it should

be advantageous, necessary or expedient so to do, and

that the costs, charges, fees, expense, compensation and

disbursements of such receiver should be a charge and

lien on the said mortgaged property, and the payment of

the same, and the whole thereof should be secured by

the said mortgage in like manner as the mortgage debt;

and that in addition thereto, and that in addition to the

mortgage debt and the sums which should have been

paid by your orator, your orator in such suit in addition

to the costs, expenses, and disbursements of such suit

should be entitled to recover a reasonable sum for the

compensation of the attorneys, solicitors or counsel rep-

resenting him in such suit, the same to be fixed by the

Court, and that such sum should be a part of the coste

and expenses, and be made a lien upon the mortgaged

property in any judgment which should be recovered in

such suit or action, and that the said indenture of mort-

gage should be held as security for the payment of the

same.

That in said indenture of mortgage it was further cov-

enanted and agreed that in case the proceeds of the prop-
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erty thereby mortgaged, or intended so to be, should be

insufficient to pay and discharge all of the sums secured

thereby, that then the said defendant should, and it did

in said indenture expressly covenant and agree to im-

mediately pay to your orator the residue of such indebt-

edness so remaining unpaid, and for such purpose, and

with such object in view, and in order to more fully pro-

tect your orator in the premises, said defendant did ex-

pressly agree to waive, and did waive, all provisions in

its favor contained in section 5888a of the laws of the

State of Washington as compiled and annotated by the

Honorable R. A. Ballinger.

That the said indenture of mortgage was signed by

Pacific Northwest Packing Company by Wm. C. McKee,

its president, and that the corporate seal of the said de-

fendant was imprinted upon the said indenture of mort-

gage, and the execution of the said mortgage and the

sealing thereof were duly attested by Harwood Morgan,

secretary of the said defendant, all in the presence of

two witnesses who subscribed their names as witnesses

to the execution thereof to the said mortgage. That

United States internal revenue documentary stamps,

duly canceled in the manner prescribed by law, and to

the full amount required by law, were attached to the

said indenture of mortgage. That the execution of the

said mortgage was duly and legally acknowledged by

the president and secretary of the said defendant before

a notary public in and for the iState of Washington, duly

commissioned and sworn, in all respects in accordance

with the requirements of the laws of the State of Wash-
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ington for the acknowledgment of mortgages upon real

property, and the said acknowledgment was duly certi-

fied to in writing upon the said indenture of mortgage

by the said notary public, and his certification thereof

was attested by the notarial seal of the said notary upon

the said indenture of mortgage. That at the time of and

as a part of the execution of the said mortgage, tlhe said

president and secretary of the said defendant duly took

and subscribed an oath before a notary public in and for

the State of Washington, to the effect that the said in-

denture of mortgage was made in good faith, and for an

actual existing indebtedness, and was not made wi<th

any design to hinder, delay or defraud any creditor or

creditors, which oath was duly attested by the notary

public before whom the same was taken, over his signa-

ture and notarial seal.

That thereafter, to wit, on the 20th day of October,

1898, the said indenture of mortgage was duly filed for

record in the office of the auditor of Whatcom county,

Washington, and was there recorded in the manner

prescribed by law, at page 513 of volume 29 of the rec-

ords of Ileal Estate Mortgages of said county, and at

page 200 of volume G of the Chattel Mortgage Records

of said county.

i V.

That for the purpose of securing the note hereinabove

described, dated October 20th, 1898, for the principal

sum of $2,000, the said defendant Pacific Northwest

Packing Company, acting through its president and sec-

retary thereunto duly authorized, empowered and di-



Henry F. Allen et al, 13

rected by its board of trustees, did, on the 20th day of

October, 1898, duly make, execute, acknowledge, swear

to and deliver to your orator a certain indenture of mort-

gage, wherein it mortgaged to your orator the vessel

called "Albert Lea," together with the mast, bowsprit,

boat, anchors, cables, chains, rigging, tackle, apparel,

furniture, and all other necessaries thereunto appertain-

ing and belonging. That from the said indenture of

mortgage it appears that the register of the said vessel

is No. 152, and that the official number of said vessel is

106,609. That in the said indenture of mortgage it is ex-

pressly stipulated that the same is made to secure the

payment of a promissory note for the principal sum of

.$2,000, hereinabove described, with interest and attor-

neys' fees as therein provided, and that in case default

shall be madei in such payments, or in any of such pay-

ments, or if default snail be made in the prompt and

faithful performance of any of the covenants in said

mortgage contained, that then your orator shall be en-

titled to take possession of the said vessel, and all of her

appurtenances, wherever found, and to sell and convey

the same, or so much thereof as may be necessary to sat-

isfy the said debt, interest and reasonable expenses, af-

ter first giving notice of twenty days, to be given by pub-

lication in some newspaper published in Whatcom coun-

ty, Washington, and to retain the same out of the pro-

ceeds of such sale, the surplus, if any, to belong to and be

returned to the said defendant or its successors.

That the said indenture of mortgage was signed by

the said defendant Pacific Northwest Packing Company,
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by Wm. C. McKee, as president, and the corporate seal

of the said defendant was imprinted upon said mort-

gage, and the execution and sealing thereof were duly

attested by Harwood Morgan, secretary of said defend-

ant, and the execution and sealing of said mortgage was

witnessed by two witnesses, who subscribed their names

upon said mortgages as attesting witnesses to the execu-

tion thereof; and the execution of the said mortgage was

duly and legally acknowledged by the president and sec-

retary of the said defendant on the said 20th day of Oc-

tober, 1898, before a notary public in and for the State of

Washington, residing at New Whatcom, Washington,

and the said acknowledgment was duly certified in writ-

ing upon the said mortgage by the said notary public

over his hand and notarial seal.

That at the time of the execution of said mortgage,

the president and secretary of the said defendant took

and subscribed an oath before a notary public in and for

the State of Washington, residing at New Whatcom in

said State, to the effect that the said mortgage was made

in good faith, and for an actual, existing indebtedness,

and without any design to hinder or delay or defraud

any creditor or creditors, and that the said oath was

duly certified upon said indenture of mortgage, by the

said notary, over his hand and notarial seal.

That the said indenture of mortgage was thereafter

and on the 22d day of October, 1898, filed for record in

the collector's office of the District of Port Tcxwnsend,

and there recorded and now there of record at page 78

of book 5 of Mortgages.
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VI.

That heretofore, and on, to wit, the 11th day of May,

1900, the defendant The Pacific Northwest Packing" Com-

pany wras indebted to your orator in the full and just

sum of $25,731.00, and that on said date the said de-

fendant The Pacific Northwest Packing Company, acting-

through its president and its secretary, wTho were there-

unto duly authorized, empowered and directed by its

board of trustees, for the purpose of evidencing the said

indebtedness and the terms of its payment, duly made,

executed and delivered to your orator its promissory note

for the principal sum of $25,731.00, dated at Seattle,

Washington, May 11, 1900, wherein and wherelby it prom-

ised and agreed to pay, on demand, to the order of your

orator, after date, without grace, the principal sum of

$25,734.00, with interest at the rate of ten per cent per

annum from the date thereof until paid, and providing

that in case suit or action should be instituted to collect

the said note, or any portion thereof, it would pay such

an additional sum as the Court might adjudge reason-

able, as attorneys' fees in such suit or action.

That on the said 11th day of May, 1900, your orator,

acting wholly and solely at the instance and request of

the said defendant The Pacific Northwest Packing Com-

pany, promised and agreed, to and with the said de-

fendant The Pacific Northwest Packing Company, that

he would thereafter, and on, to wit, the 15th day of May,

1900, advance and loan to the said defendant, to be used

in its business, the further sum of $6,6S7.50; and the said

defendant on the said day, for the purpose of evidencing
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the said loan so to be made and the terms of the payment

thereof, and acting through its president and secretary,

who were thereunto duly authorized, empowered and di-

rected by its board of trustees, made, executed and deliv-

ered to your orator its certain promissory note in writ-

ing, for the principal sum of $6,687.50, dated at Seattle,

Washington, May 15th, 1900, wherein and whereby the

said defendant promised and agreed to pay to your ora-

tor, on demand, after date, without grace, the principal

sum of $6,687.50, with interest thereon at the rate off ten

per cent per annum from date until paid, and with like

provisions regarding attorneys' fees as contained in the

note in this paragraph first aibove mentioned.

That on the said 11th day of May, A. D. 1900, the said

defendant The Pacific Northwest Packing Company, act-

ing, as aforesaid, by and through its president and secre-

tary, who were thereunto duly authorized, empowered,

and directed by its board of trustees, duly made, execut-

ed, signed, sealed, acknowledged and delivered to your

orator, for the purpose of securing the payment of the

promissory notes hereinabove in this paragraph de-

scribed, and for the purpose of securing the payment to

your orator of further sums to be loaned and advanced

to the said defendant by your orator, and for the other

purposes therein described, its indenture of mortgage,

wherein and whereby it granted, bargained, sold,

aliened, released, conveyed and confirmed and mort-

gaged unto your orator, and unto his heirs, executors,

administrators and assigns, all of the following de^

scribed property, to wit:
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A certain lease, dated the 12th day of June, 1899, made

by the State of Washington to Pacific Northwest Pack-

ing Company, a corporation organized under the laws

of the State of Washington, of which corporation the

said defendant The Pacific Northwest Packing Com-

pany is the successor, of a certain portion of the harbor

area in front of blocks 88 1-2 and 89, in the town of

Blaine, beginning at the west corner of block 89, Blaine

tide lands, on inner harbor line; thence south 26 degrees

46 minutes east one hundred eighty-one and 8-10 (181.8)

feet, south sixteen degrees (16 deig.) forty-nine minutes

(49 minutes) east, sixty-six and 2-10 (60.2) feet, being all

the harbor area lying westerly of said frontage between

the inner and outer harbor lines, and which property is

situated in Whatcom county, State of Washington, and

also the wharf, cannery buildings, erections and all

other structures on said above-described leased premises,

and also all the right, title, and interest the said defend-

ant The Pacific Northwest Packing Company has in or

to that certain piling, roadway or approach to the wharf

and other structures above mentioned from the main

upland to said wharf and other structures, which said

approach connects said wharf and other structures with

the upland, also the entire canning, packing and operat-

ing plant of said The Pacific Northwest Packing Com-

pany, situated in, on, and about said above-described

premise®, and particularly the following described per-

sonal property, to wit:
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1 steel lye kettle.

202G can trays.

4 testing tanks.

4 pair lobster scales.

1 Post drill.

4 mending tables.

G soldering irons.

8 washing tanks.

14 filling tables.

4 weighing tables.

3 drain tables.

250 feet rubber hose.

21 scows.

1 brickyard boiler—built in

brick.

4 patented steam boxes, com-

plete with fittings.

1 fresh water washing tank.

6 bath room low trucks.

1 steamboat truck.

8 lacquer vats.

20 testing tubes.

98 soldering irons.

4 butcher tables.

8 fish trucks.

4 topping tables.

2 salting tables.

10 fish boxes.

2,500,000 labels.

4 dories.

2 soldering machines complete,

bricked in.

2 adjustable can chutes.

2 rotary crimpers.

1 No. 10 can conveyor.

1 No. 4 can conveyor.

1 set Gang fish knives.

1 grindstone.

1 steam pump brass lined.

1 air pump.

1 pressure gauge.

1 relief valve.

12 extra oil tips.

1 biox ball and cock.

2 blacksmith's vice's.

28 retort cars.

1 solder mold.

4 turn tables.

2 acid machines complete.

1 Letson-Burpee washing ma-

chine.

1 Hanthorn washing machine.

1 rotary fish cutter.

1 fish elevator.

1 steam engine with fittings.

1 galvanized iron air tank.

G double-mouthed coal oil fire

pots.

12 lever handle stop cocks.

12 charcoal fire pots.

12 extra air tips.

1 blacksmith's anvil and

forge.

1 blacksmith's sledge ham-

mer.

381 retort coolers.

150 feet overhead track com-

plete with travelers and

tackle.

3 testing tanks.
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All tissue paper, solder, bar copper, acid, salt and tin

plate now upon the above described premises, or there-

after during the life of this mortgage to be brought upon

said premises by the said defendant The Pacific North-

west Packing Company, and all cans now upon the said

premises, or hereafter to be brought or manufactured

there, all fish hereafter bought or caugttrt by said The

Pacific Northwest Packing Company both before and

after packing. 1

All shafting, belting, pulleys, piping and all other per-

sonal property, of every kind and character, situated in

or aibout any of the above-described premises.

That in said indenture of mortgage it was particularly

recited and agreed that the above and foregoing more

particular description of personal property contained in

said indenture of mortgage was not intended to limit the

lien of the said mortgage to said property only, but that

it was the intention of the said defendant that all other

personal property which might not be particularly de-

scribed in said indenture of mortgage, but whic*hi was

or should be used in connection with or in the enjoyment

of the cannery plant of the said defendant, was intended

to be covered by the said indenture of mortgage, in like

manner as though it were also particularly described

therein.

That in said indenture of mortgage it was further

covenanted and agreed that your orator should, have and

hold all and singular the said property, and every part

and parcel thereof, together with all and singular the

tenements, hereditaments, and appurtenances thereunto
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belonging, or in anywise appertaining, and also all the

rents, issues, and profits arising therefrom, and all the

easements, franchises, and privileges connected there-

with or appertaining thereto, unto your orator, and

unto his heirs, executors, administrators, or assigns, to

his and their own benefit and behoof forever.

That in said indenture of mortgage it was particularly

recited that the same was intended as a mortgage, to se-

cure the payment of the sum of $25,734, with interest

thereon at the rate of ten per cent per annum from the

11th day of May, A. D. 1900, the same being the loan

evidenced by the promissory note in this paragraph first

above referred to, and as a mortgage to secure the

further sum of $6,687.50, with interest thereon from the

15th day of May, 1900, being the loan to be made, as

hereinabove recited, and evidenced by the promissory

note in this paragraph secondly hereinabove described.

That in said indenture of mortgage it was further par-

ticularly recited that the same was further intended as

a mortgage to secure any advances which your orator

might make to the defendant other than the advance of

$6,687.50 above specified, between the 11th day of May,

1900, and the 15th day of July, 1900, with interest

thereon from the date of any such advancement until

paid, at the rate of ten per cent per annum, such ad-

ditional advances, however, not to exceed in all the sum

of $10,000.

That in said indenture of mortgage it wais further

provided that if the said defendant The Pacific North-

west Tacking Company should well and truly pay the
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said notes, and all principal and interest thereon, at

their maturity, and any sudh further advances as your

orator might make, as specified in said mortgage, and

within the limitations therein specified, with interest

thereon as provided in said indenture, and should mean-

while promptly pay all taxes which should be levied or

assessed upon the property above described, and should

keep the buildings, structures, and fixtures, and all im-

provements thereon, and all of the property above de-

scribed, or used in connection therewith, insured in re-

sponsible insurance companies to be approved by your

orator, in a sum not less than $45,000, loss, if any, pay-

able to your orator, and should promptly pay all premi-

ums which might be required to keep said property so

insured; and should pay and discharge promptly all ex-

penses of taking care of and of operating and of keeping

in good order and repair all of the property described in

said mortgage, or intended so to be, and should observe

and perform all of the things in said indenture provided

to be observed and performed on its part, then said in-

denture should be void; but otherwise, and until all of

such payments should be fully paid, the said indenture

should stand as a mortgage for the full payment of the

principal and interest of all of said indebtedness, and of

the premiums to effect and continue in force the insur-

ance on the property mortgaged, or intended so to be,

and the taxes thereon, and all assessments thereon, and

of all reasonable costs and expenses which might be in-

curred in caring for said property, and in keeping the

same in repair.
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And it was further provided in said indenture that if

the defendant should fail to promptly pay the taxes and

assessments which might be assessed or levied upon said

property, or upon any part thereof, or should fail or

neglect, at any time, to pay the premiums required for

keeping the same insured, as in said indenture specified,

or s'hould fail or neglect to pay the said indebtedness,

or to pay any installment Of interest thereon, or in case

your orator should, at any time, consider his security

for said indebtedness insufficient, or his debt insecure,

then and in any of said events it should be lawful for

your orator, and the said defendant The Pacific Northwest

Packing Company did in said indenture expressly author-

ize and empower your orator in such event to immedi-

ately foreclose the said mortgage, and to cause the

whole or any part of said property to be sold, or so much

thereof to be sold as might be necessary to pay the costs

and expenses of such sale, and of such foreclosure, the

taxes and assessments upon said property, the insurance

premiums, and the indebtedness in said indenture pro-

vided for and remaining unpaid at the time of foreclos-

ure and sale, and also a reasonable fee for the attorneys

or counsel representing your orator in the suit or ac-

tion which he should prosecute to foreclose said mort-

gage, rendering the surplus, if any there should be,

whether of property or of money, to the said defendant,

its successors or assigns.

That in the said indenture of mortgage it was further

provided that any sums which your orator might ad-

vance or pay for discharging any taxes assessed or levied
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upon any of the said mortgaged property, or any part

thereotf, or by way of premiums to keep said property

insured, should be secured by the said mortgage, and

should draw interest from the dates of payment at the

rate of ten per cent per annum.

That in said indenture of mortgage it was further pro-

vided that should your orator for any reason find it nec-

essary to institute a suit or action to foreclose the said

mortgage, there should be appointed at the option of

your orator a receiver to take charge of and to take pos-

session of all oif the mortgaged property, and to care for

and keep the same in repair, and to operate the packing-

plant now thereon, if in the judgment of your orator or

of the Court having jurisdiction of such suit it should be

advantageous, necessary, or expedient so to do, and that

the costs, charges, fees, expenses, compensation and dis-

bursements of such receiver should be a. charge and lien

on the said mortgaged property, and the payment of the

same, and the whole thereof, should be secured in like

manner as the mortgage defot, and that in addition there-

to, and in addition to the mortgage debt and the sums

which should have been paid by your orator, in such

suit, your orator, in addition to the costs, expenses and

disbursements of such suit, should be entitled to recover

a reasonable sum for the compensation of the attorneys,

solicitors or counsel representing him in such suit, the

same to be fixed by the Court, and that such sum should

be taxed as part of the costs and disbursements, and be

made a lien upon the mortgaged property in any judg-

ment wliich should be recovered in such suit or action,
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and that the said indenture of mortgage should be held

as security for the payment of the same.

That in said indenture of mortgage it was further

provided that in case the proceeds of the property there-

by mortgaged, or intended so to be, should be insufficient

to pay and discharge all of the sums secured thereby,

then the said defendant The Pacific Northwest Packing

Company should, and it did in said indenture expressly

covenant and agree, to immediately pay to your orator

the residue of such indebtedness so remaining unpaid;

and for such purpose, and with such object in view, and

in order to more fully protect your orator in the prem-

ises, the said defendant did expressly agree to waive,

and did waive, all provisions in its favor contained in

section 5888a of the laws of the State of Washington, as

compiled and annotated by the Honorable R. A. Bal-

linger.

That the said indenture of mortgage was signed by

The Pacific Northwest Packing Company, by Win. C.

McKee, its president, and that the corporate seal of the

said defendant was imprinted upon the said indenture

of mortgage, and the execution of the said mortgage and

the sealing thereof was duly attested by Harwood Mor-

gan, secretary of the said defendant, all in the presence

of two witnesses, who subscribed their names as wit-

nesses to the execution thereof to the said mortgage.

That United States internal revenue documentary

stamps, duly canceled in the manner prescribed by law,

and to the full amount required by law, were attached

to the 'said indenture of mortgage.



Henry F. Allen et ah 25

That the execution of the said mortgage was duly and

legally acknowledged by the president and secretary of

the said defendant before a notary public in and for the

State of Washington, duly commissioned and sworn, in

all respects in accordance with the requirements of the

laws of the State of Washington for the acknowledgment

of mortgages upon real property, and the said acknowl-

edgment was duly certified to in writing upon the said

indenture of mortgage by the said notary public, and his

certification thereof was attested by the notarial seal of

the said notary upon the said indenture of mortgage.

That at the time of and as a part of the execution of

the said mortgage, the said president and secretary of

the said defendant duly toiok and subscribed an oath,

before a notary public in and for the State of Washing-

ton, to the effect that the said indenture of mortgage was

made in good faith and for an actual, existing indebted-

ness, and was made without any design to hinder, delay,

or defraud any creditor or creditors, which oath was

duly attested by the notary public before whom the same

was taken, over his signature and notarial seal.

That thereafter, and on the 14th day of May, 1900, the

said indenture of mortgage was duly filed for record in

the office of the auditor of Whatcom county, and was

there recorded in the manner prescribed by law at page

248, of volume 31, of the Records of Real Estate Mort-

gages of said county, and at page 448 of volume G of the

Chattel Mortgage Records of said county.
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VII.

That after the execution and delivery of the last here-

inabove described mortgage, made by The Pacific North-

west Packing Company to your orator, your orator, at the

special instance and request of the said defendant The

Pacific Northwest Packing Company, on, to wit, the! 12th

day of May, 1900, loaned to the said defendant the sum of

$5,475, as a part of the advances provided for in said

mortgage; and on the said day, the said defendant act-

ing through its president and secretary, who were there-

unto duly authorized, empowered and directed, by a

resolution of the board of trustees of the said defendant,

duly made, executed and delivered to your orator the

promissory note of the said defendant, dated Seattle,

Washington, May 12th, 1900, wherein and whereby the

said defendant promised and agreed to pay, to the order

of your orator, on demand after date, with interest there-

on at the rate of ten per cent per annum from date until

paid, the sum of $5,475. That to the said promissory

note were attached United States documentary revenue

stamps, duly canceled in the manner prescribed by law,

for the full amount required by law.

That thereafter, to wit, on the 1st day of June, 1900,

your orator, at the special instance and request of the

said defendant The Pacific Northwest Packing Company,

loaned to said defendant the sum of $3,000, as a part of

the advances provided for in said mortgage; and on the

said day the said defendant, acting through its president

and secretary, who were thereunto duly authorized, em-

powered, and directed, by a resolution of the board of
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trustees of the said defendant, duly made, executed and

delivered to your orator the promissory note of the said

defendant, dated Seattle, Washington, June 1st, 1900,

wherein and whereby the said defendant promised and

agreed to pay, to the order of your orator, on demand

after date, with interest thereon at the rate of ten per

cent per annum from date until paid, the sum of |3,000.

That to the said promissory note were attached United

States documentary revenue stamps, duly canceled in

the manner prescribed by law, for the full amount re-

quired by law.

That thereafter, to wit, on the 12th day of June, 1900,

your orator, at the special instance and request of the

said defendant The Pacific Northwest Packing Company,

loaned to said defendant the sum of f1,799.16, as a part

of the advances provided for in said mortgage; and on

the said day, the said defendant, acting though its presi-

dent and secretary who were thereunto duly authorized,

empowered and directed, by a resolution of the 'board of

trustees of the said defendant, duly made, executed and

delivered to your orator the promissory note of the said

defendant, dated Seattle, Washington, June 12th, 1900,

wherein and whereby the said defendant promised and

agreed to pay, to the order of your orator, on demand

after date, the sum of |1,799.16, with interest thereon at

the rate of ten per cent per annum from date until paid.

That to the said promissory note were attached United

States documentary revenue stamps, duly canceled in

the manner prescribed by law, for the full amount re-

quired by law.
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Villa.

That on, to wit, the 11th day of May, 1900, the defend-

ant The Pacific Northwest Packing Company, as further

and additional security to your orator for the payment of

all of the indebtedness mentioned and described and

contemplated in the indenture of mortgage made by the

said defendant to your orator on the 11th day of May,

1900, caused to be transferred and assigned to Austin

Claiborne, as trustee for your orator and the said de-

fendant, those certain fishing rights or licenses evi-

denced by State Fishing Licenses Nos. 208 and 127, and

issued by the Fish Commissioner of the State of Wash-

ington to Harwood Morgan and E. G. J. McDonald, re-

spectively. That the terms of the trust upon which

said licenses were transferred and assigned to the said

defendant Austin Claiborne, were that the same, and all

rights and privileges thereon or arising thereunder,

should be held by the said Austin Claiborne, as trustee,

until all of the indebtedness mentioned and described in

the said mortgage should have been paid to your orator,

and when said indebtedness had been so paid, should be

retransferred and assigned to the said Harwood Morgan

and the said E. G. J. McDonald. That the said defend-

ant Aiustin Claiborne still holds the said licenses under

said assignment and said trust.

VHIb.

That on, to wit, the 14th day of August, 1900, the de-

fendant The Pacific Northwest Packing Company, for the

purpose of securing unto your orator the payment of all

indebtedness, of every kind, nature and description then



Henry F. Allen et al. 29

due and owing, or thereafter to become due and owing,

and for the purpose of securing all loans and advances

whicn might after said date be made by your orator to

the said defendant, caused to jbe transferred and as-

signed, in trust, to L. C. Gilnian, those certain fishing

licenses evidenced by certificates Nos. 1896, 1840 and

1816; and upon the same day, and for the same purpose,

caused to be assigned to W. M. Williams that certain

fishing privilege or license, evidenced by certificate No.

2252.

That the terms of said trust were asi follows: 'An un-

divided one-half of the said fishing license should be held

in trust by the said trustees, as security for the payment

to your orator of all indebtedness then due or to become

due from said defendant The Pacific Northwest Packing

Company, and for the payment of all loans or advances

which might, after said date, be made by your orator to

the said defendant, and the said undivided one-half of

said licenses to be, upon the payment of said indebted-

ness, or sooner, if directed by your orator, conveyed to

the said defendant The Pacific Northwest Packing Com-

pany; the other one-half of the said fishing licenses to be

held in trust for one L. H. Griffin, the owner thereof.

That thereafter, and on, to wit, the 7th day of August,

1900, the said L. C. Gilman obtained from the Fish: Com-

missioner of the State of Washington renewals of the

said fishing licenses Nos. 1816 and 1840, and procured

from the said Commissioner new licenses in lieu there-

of, license No. 1839 being issued for the original license

No. 1816, and license No. 1838 being issued for original
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license No. 1840. That the said new licenses so obtained

by the said L. C. Oilman were obtained and held by him

upon the same trusts ais the said original licenses had

been received and held by him, until, to wit, the 30th day

of August, 1900, when the said Oilman, with the knowl-

edge and consent of all of the persons interested in said

fishing licenses and said trust transferred the said new

licenses Nos. 1838 and 1839', and the above-described li-

cense No. 1896, upon the same trust as above mentioned,

to the defendant W. A. Keene. That the said defendant

W. A. Keene accepted the said transfers and assignment

of the said licenses and the trust imposed thereon, and

now holds the said licenses upon the same trusts as origi-

nally created by the assignment to the said L. C. Oilman.

i IX.

That the said defendant The Pacific Northwest Pack-

ing Company has failed and refused to pay taxes levied

upon the property described in the mortgage dated May

11, 1900, amounting to the sum of $385,67, and in order

to prevent the seizure of the said mortgaged property,

your orator has been obliged to pay, and did pay on the

20th day of August, 1900, the said taxes, amounting to

the sum of $385.67, and hereby claims the same to be

secured by said mortgage.

That the said defendant has failed and refused to pay

the necessary premiums to procure and keep in force in-

surance upon the said property, as specified and agreed

in said mortgage, and your orator has been obliged to

pay and has paid premiums upon such insurance aggre-
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gating the sum of f1,245.45, and hereby claims the same,

with interest thereon, from the respective dates of pay-

ment, to be secured by said mortgage.

X.

That no part of the indebtedness mentioned and de-

scribed in the three indentures of mortgage 'hereinabove

described, made by the defendant The Pacific Northwest

Packing Company, to your orator, of date October 20th,

1898, and May 11th, 1900, or mentioned and described in

any of the promissory notes hereinabove described, made

on and subsequent to the 11th day of May, has been paid,

although your orator has frequently demanded payment

thereof.

That no part of the taxes or insurance premiums paid

by your orator has been paid by said defendant The

Pacific Northwest Packing Company, although the pay-

ment thereof has1 been frequently demanded.

That your orator considers his security for the payment

of the indebtedness mentioned and described in the three

hereinabove mentioned mortgages to be insufficient, and

considers that all of the indebtedness secured by the

said mortgages is insecure, and by reason of the failure

of the said defendant to pay the said indebtedness, or to

pay the said taxes or insurance premiums, or any part

thereof, and by reason of the insufficiency of the secur-

ity given to your orator by the said defendant, and by

reason of the insecurity of the indebtedness secured by

the said mortgages, your orator has elected, and does

hereby elect, to foreclose the said mortgages.
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above mentioned and described, and of all of the rights

and privileges to which your orator is or may be entitled

under and by virtue of the assignments of the fishing

licenses hereinabove described, and of all the fishing nets

and traps, and fishing sites and locations which are or

may be held and operated under the said fishing licenses,

and all of them, and will by its order place said receiver

in possession of all of the said property, and in the en-

joyment of all of the said fishing rights and licenses, and

in the possession of all fishing sites and locations which

are or may be held and operated under the said licenses,

or any of them, and will, from time to time, make such

orders in reference thereto as will fully protect your

orator in all the rights secured to him by the said mort-

gages, and by the said assignments of said fishing li-

censes, and that by the order of his appointment the said

receiver be permitted to continue the business now car-

ried on by the said defendant The Pacific Northwest

Packing Company, in such manner as will be for the best

interests of all persons interested therein, and in the

success thereof.

Second.

That upon the trial of this action this Court will de-

termine the amount due to your orator from the defend-

ant The Pacific Northwest Packing Company, and that

your orator shall then have judgment against the said

defendant for the amount so found to be due, and for the

additional sum of five thousand dollars as an attorney's

fee in this action.
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Third.

That upon the trial of this action this Court will ascer-

tain and declare 'what portion of the indebtedness1 found

tobedue from the defendant The Pacific Northwest Pack-

ing Company to your orator is secured by the mortgages

and assignments hereinabove described, and that this

Court will thereupon, by its decree, establish the said

mortgages as valid, first, and prior liens upon all of the

property therein described, and said assignments as valid

assignments of the said fishing licenses, and will direct

a sale of all of such property, in accordance with law

and the practice of this Court, and that the proceeds of

said sale or sales be applied to the payment of the

amounts found to be due and secured by the said mort-

gages and said assignments, with all costs and interest

thereon, and such, reasonable compensation as this Court

shall fix for the solicitors and attorneys of your orator

employed for the foreclosure of said mortgages.

Fourth. <

That upon the making of such sale or sales the defend-

ants, and each of them, and all persons claiming by,

through or under them, or either of them, may be for-

ever barred and foreclosed of all right or equity of re-

demption of, in, or to the said property, excepting only

such right or equity of redemption as is provided by the

laws of tlhe State of Washington.

Fifth.

That your orator may have such other and further and

general relief as may seem to your Honors just and

equitable.
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Sixth.

May it please your Honors to grant unto your orator

a writ of subpoena, issuing out of and under the seal

of this Honorable Court, and directed to the said defend-

ants above named, and each of them, commanding the

said defendants, and each of them, on a. day certain to be

therein named, and under a certain penalty therein to be

prescribed, to be and appear before this Honorable Court,

then and there to answer all and singular the premises

(but not under oath, an answer under oath being ex-

pressly waived), and to stand and perform and abide by

such order, direction, and decree as may be made against

them, or either of them, in the premises, as shall seem

meet and agreeable to equity.

And your orator will ever pray.

Dated at Seattle, King county, State of Washington,

this 8th day of September, 1900.

1 HENRY F. ALLEN.

PRESTON, CARR & OILMAN,

Solicitors for Complainant.

E. M. CARR,

Of Counsel.

United States of America, "]

J-ss.
District of Washington.

Henry F. Allen, being first duly sworn, on oath de-

poses and says that he is one of the solicitors for the

complainant in the above-entitled action; that he makes

this verification for and on behalf of the complainant,

because complainant is now without, and is a nonresi-

dent of, said District of Washington; that he has heard
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the foregoing bill of complaint read, knows the contents

thereof, and believes the same to be true.

1 HENRY F. ALLEiN,

Subscribed and sworn to before me this 8th day of

September, 1900.

[Seal] B. M. HOPKINS,

Deputy Clerk United States Circuit Court, District of

Washington.

[Endorsed] : Bill of Complaint. Filed this 8th day of

September, 1900. A. Reeves Ayres, Clerk. By R, M.

Hopkins, Deputy.

In the Circuit Court of the Untied States, for the Northern

Division of the District of Washington.

IN EQUITY.

HENRY F. ALLEN, '

Complainant,

vs.

PACIFIC NORTHWEST PACKING \ No 872

COMPANY (a Corporation), and THE

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation),

Defendants.

Order Appointing Receiver.

Upon reading and filing the bill of complaint of the

complainant herein, Henry F. Allen, and the motion of
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the said complainant for the appointment of a receiver

herein; and it appearing to the Court that good and

sufficient grounds exist for the appointment of a receiver

herein, without notice, and that John H. McGraw, is a

suitaible person to be appointed such receiver:

It is here and now ordered that John H. McGraw be,

and he is hereby, appointed receiver herein.

It is further ordered that the said John H. McGraw,

receiver, before entering upon the discharge of his duties

as such receiver, make, execute, and deliver to the clerk

of this Court his bond in the sum of $5,000, with a surety

or sureties to be approved by the clerk or deputy clerk

of this Court, conditioned for the faithful discharge of his

duties as receiver, and for his obedience to all orders

made upon him by this Court, and that he take and sub-

scribe an oath as such receiver in the usual form.

It is further ordered that upon the execution, approval

and filing of the bond above required, and upon the filing

of the oath of office above required, the said receiver

forthwith take into his possession all of the mortgaged

property described in the bill of complaint herein, wher-

ever and in whosesoever possession the same may be

found; and that the said receiver, until the further or-

ders of this Court, conduct and carry on the business of

catching, buying, butchering, canning, shipping and sell-

ing salmon now being carried on by the defendant The

Pacific Northwest Packing Company, in such manner as

shall be to the best interests of all persons therein con-

cerned and ais shall be directed by this Court.
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Dated at Seattle, in the District of Washington, this

8th day of September, 1900.

I C. H. HANFORD,
'Judge.

[Endorsed] : Order Appointing Receiver. Filed this

8th day of September, 1900. A. Reeves Ayres, Clerk. By

A. N. Moore, Deputy.

In the Circuit Court of the United States, for the District of

Washington, Northern Division.

HENRY F. ALLEN, I

Complainant,

vs. *

PACIFIC NORTHWEST PACKING \ No S72

COMPANY (a Corporation), and THE

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation) et al.,

Defendants,

Order of Court Containing Receiver, etc.

This cause came on for hearing, in open court, on the

15th day of October, 1900, upon the motion of the de-

fendant The Pacific Northwest Packing Company for an

order directing the discharge of John H. McGraw, there-

tofore appointed receiver of the property described in the

complainant's bill of complaint herein, and also upon the

application of the complainant for an order upon the
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said defendant requiring it to show cause, if cause it

had, before this Court, at a time to be fixed by an order

of this Court, why the order made herein on the 8th day

of September, 1900, appointing John H. McGraw receiver

of the mortgaged property described in the complain-

ant's bill of complaint herein should not be in all respects

confirmed, and the appointment of said John H. Mc-

Graw as receiver of the said mortgaged property con-

tinued. The complainant appeared by his solicitors

Messrs. Preston, Carr & Gilman, and the defendant The

Pacific Northwest Packing Company appeared specially

for the purpose of contesting said motions only by its

solicitor, W. M. Allison, Esq., and its counsel, Messrs.

Bausman, Kelleher & Emory.

Upon the application of the complainant, it was by

the Court ordered, with the express consent of the de-

fendant given in open court, that the defendant The Pa-

cific Northwest Packing Company be and appear in this

court, at the hour of two o'clock P. M. of Tuesday, the

16th day of October, A. D. 1900, and then and there s'how

cause, if any cause it had, why the order above referred

to, appointing John H. McGraw receiver of the mort-

gaged properties described in the complainant's bill of

complaint herein, should not be in all respects confirmed,

and the appointment of said John H. McGraw, as receiver

of the mortgaged property described in the complain-

ant's bill herein be continued. It was further ordered,

upon the consent of the parties hereto, that the hear-

ing of the defendant's motion for the discharge of the

said receiver be continued until the same hour, to wit,

'\

J
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two o'clock P. M. of Tuesday, October lGtk, 1900; and

it was further ordered, by consent of the parties hereto,

that said motion of the defendant, and the said order to

show cause and the return thereto, should be heard to-

gether. The said motion and the said order to show

cause came on for hearing in open court on the lGth day

of October, 1900, at the hour of two o'clock P. M., com-

plainant appearing- by its solicitors, Messrs. Preston,

Oarr & Oilman, and the defendant appearing by its solic-

itors, W. B. Allison, Esq., and its counsel, Messrs. Bails-

man, Kelleher & Emory. The hearing proceeded, and not

being finished at the Court's usual hour of adjournment,

the further hearing of the said motion and said order

to sihow cause and return thereon were continued until

Thursday, the 18th day of October, 1900, at the hour

of ten o'clock A. M. of said day, at which hour the par-

ties appeared by their solicitors and counsel, as before

specified, and the hearing of the said motion and of the

said order to show cause was finished and was by the

Court taken under advisement.

And the Court having read and fully considered all of

the affidavits filed herein by the complainant and the de-

fendant in connection with and upon the hearing of the

said motion and the said order to show cause, and the

files and records of said cause including the receiver's

report filed herein October 15, 1900, and being fully ad-

vised as to all the facts, and having heard and consid-

ered the argument of counsel and being fully advised as

to the law, does now find:
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1st. That the complainant's bill of complaint herein

discloses, and did at the time of its filing disclose, facts

requiring the appointment of a receiver of the mortgaged

property herein by this Court to be made, in order that

the rights of the complainant herein should be protected

and preserved.

2d. That upon the application of the complainant for

the appointment of a receiver of the mortgaged property

herein, sufficient facts existed and were shown to the

Court to excuse the giving of notice to the defendant of

the time and place of the making of said application, and

sufficient facts existed and were shown to the Court to

justify the Court to then appoint a receiver of the mort-

gaged property herein without notice to the defendant.

3d. That within an hour after the appointment of the

receiver herein on the 8th day of September, A. D. 1900,

the defendant, through its managing officer, Harwood

Morgan, the secretary of the said company, had full no-

tice and knowledge of the appointment of the said re-

ceiver and of the terms of his appointment, and within

twenty-four hours after the said appointment, Wm. C.

McKee, the president, and E. G. J. McDonald, the vice-

president of the said company, had full notice and knowl-

edge of the appointment of the said receiver, and of the

terms of his appointment; that the said Morgan, McKee

and McDonald are, and at all times have been, (stock-

holders and officers of the defendant; that from the day

following the appointment of the said receiver, and un-

til a short time before the hearing of the said motion

and the said order to show cause, the said McKee, presi-
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dent of the defendant, was in the employ of the receiver,

assisting him in the business of his receivership at an

agreed salary of seventy-five dollars per month, and the

saidMcDonald,<duringall of said time, voluntarily render-

ed services to the said receiver in the conduct of the said

receiver's business, without compensation; that during

all of said time, the said Morgan, secretary of the de-

fendant, and the said McKee president of the said com-

pany, were in frequent conferences with the solicitors

of the complainant regarding the progress of negotiations

which were pending for a settlement of the difficulties

in which the defendant had become involved; that af-

ter the appointment of the said receiver, and prior to

the filing of the defendant's motion for the discharge of

the said receiver, the complainant, at the special request

of the officers of the defendant, advanced sums of money

aggregating the sum of $7,071.26, to John H. McGraw, the

receiver herein, to be paid out and which were paid out

by the said receiver for the protection and preservation

of the property of the defendant covered by the mort-

gages to the complainant described in his bill of com-

plaint herein.

4th. Tlhat the defendant has wiiolly failed to show

any cause why the receiver herein should be removed,

and has wlholly failed to show any prejudice or damage

which has resulted to it by the failure of the complain-

ant to give notice of its application for the appointment

of a receiver herein. \

5th. That the defendant, in an action pending in the

Superior Court of the State of Washington, for the
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County of King, in which P. W. Coler is plaintiff, and the

said defendant is defendant, has, since the commence-

ment of this action, in legal effect, confessed its insol-

vency and consented to the appointment of a receiver

of all of its property.

6th. That owing to the unexpected and wholly un-

paralleled failure of the usual run of salmon in the vicinity

of the defendants' cannery during the past salmon sea-

son, the defendant has been, since the first day of July,

1900, wholly without pecuniary means with which to

carry on its business and preserve and protect its prop-

erty, excepting the moneys which have been advanced

to it by the complainant, as shown by his bill of com-

plaint herein, in the expectation that said salmon ran

was only delayed, and except such moneys as the com-

plainant has advanced to the receiver, as shown by the

affidavits on file herein.

7th. That good and sufficient grounds exist for the

confirmation of the order heretofore, on the 8th day of

September, 1900, made herein, appointing John H. Me-

Graw receiver of all of the mortgaged property described

in the plaintiff's bill of complaint herein, and continu-

ing said John H. McGraw as receiver of the said defend-

ant.

Wherefore, by reason of the law and the facts, it is

here and now by the Court ordered that the order of this

Court heretofore made and entered herein on the 8th

day of September, 1900, appointing John H. McGraw

receiver of all of the mortgaged property mentioned and

described and referred to in the complainant's bill of
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complaint herein, be and the same is in all respects rati-

fied and confirmed, and that the said John II. McGraw
be, and lie is hereby, continued as receiver of all of the

said mortgaged property under his said original order

of appointment and this order of confirmation, until the

further order of this Court, and the motion of said de-

fendant The Pacific Northwest Packing Company to va-

cate and set aside said order of Sept. 8, 1900, appoint-

ing said receiver be, and the same is hereby, denied, and

exception is allowed said defendant.

Done in open court, this 25th day of October, 1900.

C. H. HANFOIID,

Judge.

[Endorsed] : Order of Court. Filed this October 25,

1900. A. Reeves Ayres, Clerk. By A. N. Moore, Deputy.
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In the Circuit Court of the United States, for the District of

Washington, Northern Division.

HENRY F. ALLEN,
Complainant,

vs.

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), THE
)

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), AUSTIN

CLAIBORNE, W. M. WILLIAMS,

and W. A. KEENE,
Defendants.

Rule Taking Bill Pro Confesso as to Certain Defendants.

It appearing to the Court that the subpoena issued in

this cause was duly and regularly served upon AHistin

Claiborne, one of the defendants herein, on the 13th day

of September, 1900, by delivering to and leaving with

said Austin Claiborne, at Seattle, Washington, within

said District, an attested copy of said subpoena; and

that said subpoena was duly and regularly served upon

said W. M. Williams and W. A. Keene, two of the de-

fendants above named, on the 10th day of September,

1900, by delivering to and leaving with said W. M. Will-
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iams and isaid W. A. Keene, and each of them, at Seat-

tle, within said District, an attested copy of said sub-

poena; and it further appearing to the Court that while

the said service was not made on either of the said de-

fendants more than twenty days prior to the return day

named in the said subpoena, it was served upon the said

defendants W. M. Williams, W. A. Keene and Austin

Claiborne more than twenty days prior to the November

return day of this court; and it further appearing that

said defendants, and each of them, have not appeared

in this suit, either in person or by solicitor, and that

none of said defendants named have appeared in this

suit at all:

Now, therefore, on motion of Preston, Carr & Gilman,

solicitors for complainant, it is ordered that the bill of

complaint in said cause be taken pro confesso as to said

defendants named in accordance with the rules in such

cases made and provided.

Done in open court, this 22d day of December, 1900.

i C. H. HANFOED,
Judge.

[Endorsed] : Eule Taking Bill Pro Confesso as to Cer-

tain Defendants. Filed in the United States Circuit

Court, District of Washington. December 22, 1900. A.

Keeves Ayres, Clerk. A. N. Moore, Deputy.
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J ii the Circuit Court of the United' States, for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,

Complainant,

VS. !

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), THE
PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), AUSTIN

CLAIBORNE, W. M. WILLIAMS,

and W. A. KEENE,

Defendants.

Order Allowing F. W. Coler to Intervene.

The motion of F. W. Coler, a judgment creditor of

the defendant The Pacific Northwest Packing Company,

being heard, it is

Ordered that said F. W. Coler, be and he hereby is,

allowed to file his complaint in intervention in this cause

and serve copies thereof upon the complainant and

each of the defendants, and that the complainant and

the defendants be, and they are hereby, required to an-

swer the same according to the rules pertaining to bills

of complaint.

Dated December 29th, 1900.

C. H. HANFORD,

<Judge.
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[Endorsed] : Order Allowing 'Intervention of F. W.

Coler. Filed in the United States Circuit Court, District

of Washington. December 31, 1900. A. Reeves Ayres,

Clerk. H. M. Walthew, Deputy.

In the Circuit Court of the United! States, for the District of

Washington, Northern Division.

INEQUITY.

HENRY F. ALLEN, \

Complainant,

vs.

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), THE

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), AUSTIN

CLAIBORNE, W. M. WILLIAMS,

and W. A. KEENE,
Defendants.

Motion for Leave to Intervene.

F. W. Coler, a judgment creditor of the defendant The

Pacific Northwest Packing Company, respectfully moves

the Court for an order allowing him to intervene in this

cause on the annexed complaint in intervention.

BAUSMAN, KELLEHER & EMORY,

Solicitors for F, W, Coler.
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In the Circuit Court of the United States, for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN, I

Complainant,

vs.

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), THE

PACIFIC NORTHWEST PACKING
(

COMPANY (a Corporation), AUSTIN \

CLAIBORNE, W. M. WILLIAMS,
j

and W. A. KEENE,
j

Defendants.

Complaint in Intervention.

To the Honorable, the Judges of the Circuit Court of the

United States for the District of Washington:

Your orator, who is a citizen, resident, and inhabitant

of the State of Washington, brings this his complaint in

intervention against the complainant and defendants

above named, and each of them, on behalf of himself and

of such other creditors of defendant The Pacific Northwest

Packing Company as may come into this cause and con-

tribute to its expenses, and thereupon your orator com-

plains and says:
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I.

I admit each and every averment contained in para-

graphs I, la, and II of the complainant's bill of com-

plaint.

II.

As to paragraph III of complainant's bill of complaint

I admit each and every averment therein, except that I

deny that The Pacific Northwest Packing Company is

now carrying on the business formerly carried on by the

defendant Pacific Northwest Packing Company; and as

to whether The Pacific Northwest Packing Company has

in any way assumed and obligated itself to pay all the

indebtedness of every kind, nature, and description of

the Pacific Northwest Packing Company, I have no

knowledge or information concerning either or all these

averments.

III.

As to the averments contained in paragraph IV of com-

plainant's bill of complaint, I have no knowledge or in-

formation concerning either or all of them, except that I

admit that on the 20th day of October, 1898, defendant

Pacific Northwest Packing Company did execute a cer-

tain mortgage to complainant Allen on the property de-

scribed in that paragraph and containing the terms1

therein described, and I admit that thisi mortgage was

recorded as averred in that paragraph.

IV.

As to paragraph V of complainant's bill of complaint,

I admit that defendant Pacific Northwest Packing1 Com-



52 F. W. Colcr vs.

pany did execute the mortgage on the "Albert Lee" and

that that mortgage was recorded as averred in that

paragraph.

V.

As to paragraph VI of complainant's bill of complaint,

1 admit that defendant The Pacific Northwest Packing

Company executed a mortgage on the property in that

paragraph described and that it contained generally the

terms in that paragraph described, and that it was re-

corded at the times and places in that paragraph de-

scribed, but I have no knowledge or information concern-

ing either or all the remaining averments of that para-

graph and particularly as to whether, as in that para-

graph averred, the sum of f25,734.00, or any part thereof,

was a full and just sum to be so secured by mortgage and

due from defendant The Pacific Northwest Packing Com-

pany to complainant Allen; and I deny each and every

averment therein to the effect that such mortgage is or

was in any respect valid, and I have no knowledge or

information concerning the averments that any advances

of any kind had been or were to be made under that

mortgage, or that any note purporting to be secured by

that mortgage were or had been executed to the com-

plainant or ought to have been executed to the complain-

ant, or that any or all such notes were in any respect

valid.

VI.

As to paragraph VII of complainant's bill of complaint

I have no knowledge or information as to any of the

•moments in that paragraph set out.
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VII.

As to paragraphs Villa, VHIb, IX, X, XI and XII,

I have no knowledge or information concerning any or

all the averments in either of those paragraphs set out.

VIII.

As to paragraph XIII of complainant's bill of com-

plaint, I deny that five thousand dollar/s is a. reasonable

attorney's fee in this suit for complainant's counsel, or

that anything more than twenty-five hundred dollars is

a reasonable attorney's fee.

And this intervenor, waiving none of his denials or de-

fenses as hereinbefore set forth and praying to have the

benefit of the same as if herein specially pleaded, further

complaining says:

I.

Your orator is a citizen, resident, and inhabitant of the

State of Washington; complainant Allen is and at all

the times hereinafter mentioned was a citizen, resident,

and inhabitant of the iState of California; defendants Pa-

cific Northwest Packing Company, and The Pacific North-

west Packing Company, and each of them, are now and

were a,t all the times hereinafter mentioned corporations

organized and existing under the laws of the State of

Washington, with the principal place of business of each

at Seattle, King County, Washington; that the defend-

ants, Austin Claiborne, W. M. Williams, and W. A.

Keene, and each of them, are now and were at all the

times, hereinafter mentioned residents, citizens, and in-

habitants of the State of Washington.
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II.

The Seattle National Bank at all the times herein men-

tioned was and now is a corporation organized and ex-

isting under the laws of the United States relating to the

creation of national banks and is a resident, citizen, and

inhabitant of the State of Washington, and was at all

the times herein mentioned.

III.

On the 17th day of February, 1900, defendant Pacific

Northwest Packing Company, in consideration of one

thousand dollars to it loaned by The Seattle National

Bank aforesaid, made, executed, and delivered to that

bank its certain promissory note in that amount, bearing

that date, and on demand, Wihich note was duly stamped

with United States revenue stamps as required by law.

Thereafter the defendant The Pacific Northwest Packing

Company assumed and agreed to pay this note; and there-

after The Seattle National Bank endorsed, transferred,

and delivered it to your orator, F. W. Coler.

IV.

Your orator subsequently brought suit upon this note

in the Superior Court of King County, State of Wash-

ington, and such proceedings were had in that suit, that

on the 19th day of December, 1900; judgment was ren-

dered in your orator's favor and against the present de-

fendant The Pacific Northwest Packing Company, in the

sum of ten hundred and eighty-five dollars. No part of

this judgment has ever been paid and your orator is now

the owner and holder thereof.
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V.

Your orator further complaining says, that on the

day of September, 1900, upon the filing of the 'bill of

complaint by complainant Allen in this cause, a receiver,

John H. McGraw, was appointed of all the assets covered

by the alleged mortgage of the complainant, and that the

said McGraw is now in the full possession of those assets

under the orders of this court. That these assets are all

of the property of either or both the defendant packing

companies, and that by reason of such possession 'by the

receiver McGraw this intervenor complainant has no

means of realizing upon his indebtedness and any execu-

tion issued by him would be idle, frivolous, and nugatory,

and that except as your orator shall find relief in this

cause there is no property whatsoever of the defendant

The Pacific Northwest Packing Company from which

anything can be realized upon the judgment above set

forth.

VI.

Your orator further complaining say, that the defend-

ants Pacific Northwest Packing Company and The Pa-

cific Northwest Packing Company are, each and both of

them, wholly insolvent; that the liabilities of each grossly

exceed the assets of each; that each of them was insolvent

at all times in the month of May, 1900, and at the time of

the giving of the mortgage to complainant Allen as set

out in paragraph VI of complainant's bill of complaint.

That at the time of giving this mortgage the defendant

The Pacific Northwest Packing Company had reached

a point where its debts were greater than its property,
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where it could not pay in the ordinary course, where its

business was no longer profitable, and when it ought to

be wound up and its assets distributed. The mortgage

referred to in paragraph VI of complainant's bill of com-

plaint was and is an unlawful preference, under the laws

of the State of Washington, and such as could not be

given lawfully by a debtor in the then financial condition

of defendant The Pacific Northwest Packing Company.

;

VII.

Your orator, further complaining, says that he is*, as a

judgment creditor of defendant The Pacific Northwest

Packing Company, entitled to share equally and ratably

with complainant Allen, and any other creditor who may

come into this action, in the assets of defendant The Pa-

cific Northwest Packing Company, free and clear of the

mortgage set out in paragraph VI of complainant's bill

of complaint, and that that mortgage is as to him, and as

to such other creditors as may come in, illegal and void.

(1) Forasmuch as your orator, this intervenor, can have

no adequate relief, except in this court, and to that end,

therefore, that the complainant Allen and the above de-

fendants may, if they can, show why. your orator should

not have the relief hereby prayed and make a full dis-

closure and discovery of all of the matters aforesaid, and

according to the best and utmost of their knowledge, re-

membrance, information, and belief, full, true, direct,

and perfect answer make to the matters hereinbefore

stated and charged, but not under oath, an answer under

oath being hereby expressly waived.
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(2) That the mortgage of defendant The Pacific North-

west Packing Company set out in paragraph VI of the

bill of complaint of complainant Allen herein be declared,

as to your orator, the intervenor, and as to such other

creditors as may come into this cause, null and void.

(3) That the assets of the defendant The Pacific

Northwest Packing Company be declared a trust fund for

the creditors of that defendant and be distributed among

them equally and ratably.

(4) That complainant Allen be prohibited and en-

joined from in any way collecting, foreclosing, or proceed-

ing upon the mortgage referred to.

(5) That your orator may have such other aad further

relief as to the Court may seem meet and just in the

premises.

(6) May it please your Honor to grant unto your orator

not only the relief hereinabove prayed for, but als'o a writ

of subpoena to the complainant Allen and to the above-

named defendants herein, commanding them, and each of

them, on a day certain to appear and answer unto this

complaint in intervention and to aJbide and perform such

order and decree in the premises as to the Court shall

seem proper and required by the principles of equity and

good conscience.

BAUSMAN, KELLEHER & EMORY,

i Solicitors for Intervenor P. W. Coler.
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State of WashingtoD,
>ss.

County of King.

F. W. Color, being first duly sworn, on oath says that

he is the intervenor named in the foregoing complaint

in intervention; that he has read the same, knows the

contents thereof and believes the same to be true.

F. W. COLER.

Subscribed and sworn to before me this 29th day of

December, 1900.

[Notarial Seal] DANIEL KELLEHER,

Notary Public in and for the State of Washington, Resid-

ing at Seattle, Wash.

[Endorsed] : Complaint in Intervention. Filed in the

United States Circuit Court, District of Washington.

December 31, 1900. A. Reeves Ayres, Clerk. H. M.

Walthew, Deputy.
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In the Circuit Court of the United States, for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,
' Complainant,

vs.

PACIFIC NORTHWEST PACKING

COMPANY (a Corporation), THE PA- V
Nq g?£>

OIFIC NORTHWEST PACKING

COMPANY (a Corporation), AUSTIN

CLAIBORNE, W. M. WILLIAMS

and WT
. A. KEENE,

1 Defendants. /

Answer of Defendant The Pacific Northwest Packing Com-

pany.

To the Honorable the Judges of the above-entitled Court:

Defendant The Pacific Northwest Packing Company,

says, in answer to complainant's bill of complaint as the

same has heretofore been amended after demurrer, as

follows:

I.

This defendant admits the averments of each and every

paragraph of the bill of complaint down to, but not in-

cluding, paragraph IX.
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II.

As to paragraph IX of the bill of complaint, this de-

fendant admits the averments contained in the first divi-

sion thereof; but as to the averments contained in the

second division—that relating to insurance—this defend-

ant denies that it has any knowledge or information. It

admits that certain sums have been paid by complainant

on account of insurance, but it has no knowledge or in-

formation concerning whether the amounts so paid by

complainant was the sum therein named or not.

III.

As to paragraph X of complainant's bill of complaint,

this defendant denies that none of the indebtedness there-

in referred to has been paid and avers the truth to be that

sundry payments have been made which have not been

credited on these notes, which payments will appear

more certainly by an accounting hereinafter prayed for.

Further answering paragraph X of the 1)111 of com-

plaint, this defendant denies that there existed at the

time of the filing of this foreclosure any insecurity to the

lien thereof justifying foreclosure at that time.

IV.

As to paragraph XI of the bill of complaint, this de-

fendant answers and says: It admits that the companies

therein named, including this defendant, were engaged

at the time of the foreclosure in the business therein de-

scribed; it denies that the fall run of salmon was just be-

ginning at that time; and denies that there was any ne-
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cessity for the appointment ofa reeeiver for the operation

of the cannery at that time.

V.

As to pararaph XII, it admits that in the event of fore-

closure by this suit, if the same shall have been properly

begun, complainant is entitled to a reasonable attorney's

fee. i

VI.

It denies that the sum of five thousand dollars is a rea-

sonable attorney's fee, and avers the fact to be that it is

an unreasonable attorney's fee, and that anything more

than twenty-five hundred dollars is an unreasonable at-

torney's fee.

And this defendant, answering further, waiving none

of its denials or defenses as hereinbefore set forth and

praying to have the benefit of the same as if herein spe-

cially pleaded, says:

That the indebtedness owed by it to complainant as

narrated in the complainant's bill of complaint arose out

of a relation between this defendant and complainant

Allen by virtue of which complainant Allen was to ad-

vance, and did advance, divers sums of money from time

to time, being the sums set out in the bill of complaint, to

this defendant and was to receive, and did receive, in re-

turn the output of this defendant's cannery. Complain-

ant Allen was at that time interested in a company in

San Francisco, called the Grimth-Durney Company, of

which he was president; and in consideration of the ad-

vances made by complainant Allen to this defendant it

was agreed that the Grimth-Durney Company should, as
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aforesaid, receive the entire pack or output of this de-

fendant and receive a commission of five per cent for

handling the same. This arrangement was exclusive as

to the output of this defendant's pack. Complainant

Allen was also to select the underwriters for the insur-

ance, and did so select the underwriters for the insurance,

upon this defendant's property. And for the further ad-

vantage of complainant Allen, a bookkeeper was sent by

him from San Francisco to supervise permanently and

conduct the accounts of this defendant, all of which was

a part of the understanding between complaiDant Allen

and this defendant; and during a large part of the time

when the indebtedness arose in favor of complainant

Allen from this defendant this bookkeeper was in charge

of the accounts of this defendant. In consequence of the

intimate business relations thus established between

complainant and this1 defendant, and the great variety of

accounts arising out of insurance, taxes, commissions,

shipments, and the like, this defendant avers that at this

time it is just and equitable that an accounting be had

between complainant and this defendant. This defend-

ant denies that the amount is due on the divers notes and

accounts claimed in the bill of complaint by complainant,

but is unable to say at this time just how much is due. It

admits that there is a liability in some amount, but de-

nies that it is in the amount named, and avers the differ-

ence to be some thousands of dollars more favorable to

this defendant than appears in the bill. At the time

when the receiver was appointed the same being unex-

pected to this defendant, no accounting had ibeen had be-
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tween the parties and none has been had since. This

defendant avers that a very great part of the information

respecting those accounts is in the possession of the com-

plainant Allen along, the transactions relating to many of

the same having occurred in the city of San Francisco

and through himself as agent for the receipt and sale of

the pack and the placing of the insurance. And as to

this defendant's transactions at its own offices in the

State of Washington, these also were to a large extent

under the control of complainant through its confidential

bookkeeper aforesaid in charge of the accounts, for which

reason and of the consequence of the confusion of affairs

resulting from the change from possession of all the par-

ties to that of a receiver this defendant is left in that

situation in which it cannot rightfully apprise itself, and

does not now know, its exact degree of liability to com-

plainant. •

Wherefore this defendant prays that the Court order

an accounting between complainant and this defendant,

and that the bill of complaint be dismissed as to so much

thereof as shall be found not due and owing by this de-

fendant.

THE PACIFIC NORTHWEST PACKING COMPANY,

By HARWOOD MORGAN,

Its Secretary.

BAUSMAN, KELLEHER & EMORY,
Solicitors for Defendant, The Pacific Northwest Packing

Company.
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Due service of within answer this 31st day. of December,

PJOO, duly admitted.

PRESTON, CARR & GILMAN,

Attorneys for Complainant.

[Endorsed]: Answer of defendant The Pacific North-

west Packing Company. Filed in the United States

Circuit Court, District of Washington. December 31, 1900.

A. Reeves Ayres, Clerk. A. N. Moore, Deputy.

/// the Circuit Court of the United States, for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,
Complainant,

vs.

No. 872.

PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), THE PA-

CIFIC NORTHWEST PACKING
COMPANY (a Corporation), AUSTIN
CLAIBORNE, W. M. WILLIAMS
and W. A. KEENE,

Defendants,

F. W. COLER,
Intervenor.

/

Demurrer.

Demurrer of the above-named complainant, Henry F.

Allen, to the complaint in intervention filed in this cause

by F. W. Coler.
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This complainant, by protestation, not confessing or

acknowledging any or all of the matters or things in the

said complaint in intervention contained to be true in

such manner and form as the same are therein set forth

and alleged, doth demur to the said complaint in inter-

vention, for that the same does not state such, a case, or

contain any statement of any facts or of any matter of

equity entitling said P. W. Coler to intervene herein, or

entitling the said F. W. Coler to any relief whatsoever

against this complainant.

Wherefore the complainant prays judgment of this

Court whether he shall be compelled to further answer

said complaint in intervention, and he further prays to

be dismissed therefrom with costs.

PRESTON, CARR & GIDMAN,

Solicitors for Complainant.

I, E. M. Carr, of counsel for complainant, Henry F.

Allen, do hereby certify that the foregoing demurrer to

the complaint in intervention of F. W. Coler is, in my

opinion, well taken and well founded in law and that the

said demurrer is not interposed for delay.

E. M» CARR.

Subscribed and sworn to before me this, the 10th day

of January, 1901.

[Notarial Seal] W. A. KEENE,

Notary Public in and for the State of Washington, Re-

siding at Seattle.
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Received copy of the within demurrer and service of

same admitted this 10th day of January, 1901.

BAUSMAN, KELLEHER & EMORY,

Attorneys for Intervenor.

[Endorsed] : Demurrer. Filed in the United States Cir-

cuit Court, District of Washington. January 10, 1901.

A. Reeves Ayres, Clerk. A. N. Moore, Deputy.

In the Circuit Court of the United States for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,
Complainant,

vs.

PACIFIC NORTHWEST PACKING ) No
-
872 -

COMPANY etal.,

Defendants.

F. W. COLER,
Intervenor.

Order Sustaining Demurrer.

This cause came on duly and regularly to be heard on

this 11th day of January, 1901, upon the demurrer of the

complainant to the complaint of intervention filed herein

by F. W. Coler. The complainant appeared by his solici-

tors, Preston, Carr & Gilman, and the said intervenor ap-

peared by his solicitors, Bausman, Kelleher & Emory.
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After hearing argument of counsel, and being fully ad-

vised in the premises, it appeared to the Court that the

said demurrer was well grounded in law.

Wherefore it is by the Court here and now ordered that

the demurrer of the complainant herein to the complaint

of intervention filed herein by F. W. Coler be, and the

same is hereby, sustained.

Dated at (Seattle in the District of Washington, this

11th day of January, 1901.

C. H. HANFORD,

Judge.

To the ruling of the Court sustaining said demurrer the

intervenor, F. W. Coler, duly excepted and his exceptions

were allowed. Opportunity was offered by the Court to

the said intervenor to plead further, but the said inter-

venor in open court declined to plead further and elected

to stand upon his said complaint.

C. H. HANFORD,

Judge.

Form approved.
"~ BAUSMAN, KELLEHER & EMORY.

[Endorsed]: Order. Filed this 14th day of January,

1901. A. Reeves Ayres, Clerk. By A. N. Moore, Deputy.



G8 F. U'. Goler vs.

In the Circuit Court of the United States for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,
Complainant,

vs.

PACIFIC NORTHWEST PACKING )
No

*
872 -

COMPANY et al.,

Defendants.

F. W. COLER,
Intervenor.

Judgment.

This cause came on duly and regularly for hearing be-

fore the Court on this 14th day of January, 1901, upon the

complaint in intervention filed herein by F. W. Coler and

The demurrer thereto of the complainant, Henry F. Allen.

The complainant appeared by his solicitors, Preston, Carr

& Oilman, and the said intervenor appeared by his solic-

itors, Bailsman, Kelleher & Emory. The said demurrer

having been by the Court sustained, and the said inter-

venor having declined to plead further and elected to

stand upon the said complaint, complainant in open court
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moved for judgment upon the said complaint in interven-

tion, and the said demurrer, which was granted.

Wherefore it is by the Court here and now ordered and

adjudged that the complaint in intervention heretofore

filed herein by F. W. Coler be, and the same is hereby,

dismissed; and that complainant be not required to fur-

ther answer the said complaint.

Dated at Seattle, in the District of Washington, this

14th day of January, 1901.

C. H. HANFORD,

Judge.

To the entry of the above judgment the intervenor, F.

W. Coler, duly excepted and his exceptions were allowed.

C. H. HANFORD,

Judge.

Form approved.

BAUSMAN, KELLEHER & EMORY.

[Endorsed] : Judgment. Filed this 14th day of Janu-

ary, 1901. A. Reeves Ayres, Clerk. By A. N. Moore,

Deputy.
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hi the Circuit Court of the United States for the District of

Washington, Northern Division.

IN EQUITY.

HENRY P. ALLEN.

vs.

Complainant,

PACIFIC NORTIIWEST PACKING
COMPANY (a Corporation), THE
PACIFIC NORTHWEST PACKING )

COMPANY (a Corporation), AUSTIN
CLAIBORNE, W. M. WILLIAMS,
and W. A. KEE-NE,

Defendants.

F. W. COLER,
Intervenor.

J

Petition for Appeal and Order Allowing Same.

The above-named intervenor, P. W. Coler, conceiving

himself aggrieved by the judgment entered in this cause

on the 14th day of January, 1901, does hereby appeal from

it to the United States Circuit Court of Appeals for the

Ninth Circuit, and prays that this, his appeal, may be al-

lowed, and that a transcript of the records and proceed-

ings and papers upon which that judgment was made,

duly authenticated, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

Dated May 24, 1901.

BAUSMAN & KELLEIIER,

Solicitors for Intervenor, F. W. Coler.
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And now on this 24th day of May, 1901, it is ordered

that an appeal bo allowed as prayed for.

C. H. HANFORD,
District Judge Presiding in the Circuit Court.

[Endorsed]: Pel it ion for Appeal and Order Allowing

Same. Filed in the United States Circuit Court, District

of Washington. May 24, 1001. A. Reeves Ayres, Clerk.

H. M. Walthew, Deputy.

In the Circuit Court of the United States for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,
Complainant,

vs.

PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), THE
PACIFIC NORTHWEST PACKING ]

COMPANY (a Corporation), AUSTIN
CLAIBORNE, W. M. WILLIAMS,
and W. A. KEENE,

Defendants.

F. W. COLER,
Intervenor.

Assignment of Errors.

Comes now Intervenor P. W. Coler and says that in the

records and proceedings in this cause and in the judg-
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mont entered in it January 14th, 1901, there is manifest

error, as follows:

I.

The Court erred in sustaining complainant's demurrer

to intervener's complaint in intervention, and in dismiss-

ing that complaint upon intervener's electing to stand

thereon after demurrer sustained.

Wherefore, the intervener, F. W. Coler, prays: that the

judgment of the Circuit Court of the United States for the

District of Washington may be reversed.

BAUSMAN & KELLEHER,

Solicitors for Intervener F. W. Coler.

[Endorsed] : Assignment of Errors. Filed in the United

States Circuit Court, District of Washington. May 24,

1901. A. Reeves Ayres, Clerk. H. M. Walthew, Deputy.
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In the Circuit Court of the United States for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,
Complainant,

vs.

PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), THE
PACIFIC NORTHWEST PACKING ;

COMPANY (a Corporation), AUSTIN
CLAIBORNE, W. M. WILLIAMS,

and W. A. KEENE,
Defendants.

F. W. COLER,
Intervenor.

J

Bond on Appeal.

Know all men by these presents, that we, F. WT
. Coler,

as principal, and S. Foster Kelley, as surety, are held

and firmly bound, jointly and severally, unto Henry F.

AlleD, the complainant Darned above, to John H. Mc-

Graw, the receiver in this cause, and to defendants Pacific

Northwest Packing- Company and The Pacific Northwest

Packing Company, and to each of them, in the penal sum

of five hundred dollars ($500.00), to each or either or all of

them to be paid.

Witness our hands this 24th day of May, 1001.

The condition of this bond is as, follows: The above-

named intervenor, F. W. Coler, has commenced an appeal

to the United States Circuit Court of Appeals for the



74 F. W. Coler vs.

Ninth Circuit in this cause from the judgment entered in

it on the 14th day of January, 1901:

Therefore, if the said F. W. Coler shall prosecute such

appeal to effect and answer all costs, if it shall fail so to

do, then this obligation shall be null and void; otherwise

shall remain in full force and effect.

F. W. COLER,

S. FOSTER KELLEY.

County of King,

District and State of Washington

Personally appeared before me, the undersigned, a

notary public in and for the State of Washington, S.

Foster Kelley, to me personally known to be the surety

named in the foregoing bond, and who on oath deposes

and states that he is worth the sum of five hundred dol-

lars over and above all just debts and liabilities, and ex-

clusive of property exempt from execution, in property

within this State, and that he is a resident, householder,

and freeholder within the district of Washington.

Witness my hand and official seal this 24th day of May,

1901.

[Notarial Seal] FREDERICK BAUSMAN,

Notary Public in and for the State of Wellington, Resid-

ing at Seattle.

This bond approved May 24th, 1901.

C. H. HANFORD,
Judae.
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[Endorsed]: Bond en Appeal. Filed in the United

States Circuit Court, District of Washington. May 24,

1901. A. Reeves Ayres, Clerk. H. M. Walthew, Deputy.

No. 872.

In the Circuit Court of the United States for the District of

Washington, Northern Division.

IN EQUITY. i

HENRY P. ALLEN,
Complainant,

vs.

PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), THE
PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), AUSTIN
CLAIBORNE, W. M. WILLIAMS,
and W. A. KEENE,

Defendants.

F. W. COLER,
Intervenor.

Citation on Appeal (Copy).

United States of America, 1

> ss.

District of Washington.
J

To Henry F. Allen, Complainant Above Named, John H.

McGraw, as Receiver Appointed in the Above-en-

titled Cause, and Defendants Pacific Northwest

Packing Company and The Pacific Northwest Pack-

ing Company, Greeting:



76 F. W. Color vs.

You and each of you are hereby cited and admonished

to be and appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit to be holden in the

city of San Francisco, in that Circuit, within thirty days

from the date of this citation, pursuant to an appeal filed

in the clerk's office of the Circuit Court of the United

States for the District of Washington, in which P. W.

Coler is appellant and you and each of you are respond-

ents, to show cause, if any there be, why the decree ren-

dered against appellant in that appeal mentioned should

not be corrected and why speedy justice should not be

done to the parties in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 24th day of May,

1901.

[Seal U. S. Circuit Court] C. H. HANFORD,
District Judge Presiding in the Circuit Court.

Service of copy of this citation acknowledged this 24th

day of May, 1901.

PRESTON, CARR & GILMAN,

Solicitors for Henry F. Allen, and John H. McGraw, as

Receiver in the Above-entitled cause.

[Endorsed]: Citation on Appeal. Filed in the United

States Circuit Court, District of Washington. May 25,

1901. A. Reeves Ayres, Clerk. A. N. Moore, Deputy.
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In the Circuit Court of the United States for the District of

Washington, Northern Division.

HENRY P. ALLEN,
Complainant,

vs. ,

PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), THE
PACIFIC NORTHWEST PACKING

\ No 872
COMPANY (a Corporation), AUSTIN
CLAIBORNE, W. M. WILLIAMS,
and W. A. KEENE,

Defendants.

F. W. COLER,
Intervenor. /

Praecipe for Transcript.

To the Clerk of the Above Court:

You will please prepare a transcript for use on appeal

in the above cause, and transmit the same to the United

States Circuit Court of Appeals for the Ninth Circuit, in-

cluding in the transcript the following:

1. Complainant's bill of complaint.

2. Order appointing McGraw receiver.

3. Order denying motion to vacate receiver's appoint-

ment.

4. Order allowing intervention of Coler.
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5. Bill of intervention of Coler.

6. Answer of defendant The Pacific Northwest Packing

Company.

7. Demurrer to intervenor Coler's complaint.

8. Order sustaining demurrer to intervention of Coler,

with exception thereto.

9. Judgment dismissing intervention of Coler, with ex-

ception thereto.

10. Petition for appeal and its allowance.

11. Assignment of errors.

12. Bond on appeal.

13. Citation on appeal.

14. Order taking bill pro confesso against defendants

Williams, Claiborne, and Keene.

BAUSMAN & KELLEHER,

Solicitors for Intervenor Coler.

[Endorsed]: Praecipe for Transcript. Filed in the

United States Circuit Court, District of Washington. May

24, 1901. A. Reeves Ayres, Clerk. H. M. Walthew,

Deputy.
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In the Circuit Court of the United States for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,

Complainant,

vs.

No. 872.
THE PACIFIC NORTHWEST PACK-

ING COMPANY et al.,

Defendants.

F. W. COLER,

Intervenor.

Clerk's Certificate to Transcript.

United States of America, "1

Iss.
District of Washington.

I, A. Reeves Ayres, Clerk of the Circuit Court of the

United States for the District of Washington, do hereby

certify the foregoing sixty-six (66) typewritten pages,

numbered from one (1) to sixty-six (66), both inclusive, to

contain in themselves, and not by reference, a complete

record and transcript of the final record and of all the

papers, exhibits and proceedings necessary to the hearing

of the appeal of F. W. Coler, as intervenor in a case num-

bered 872 in this court, wherein Henry F. Allen is com-

plainant and Pacific Northwest Packing Company and

others are defendants, and in which said F. W. Coler is

intervenor.

I further certify that the costs of preparing and certify-

ing the foregoing transcript is the sum of $20.1*5, and that

said sum has been paid to me by the appellant F. W.
Coler. No opinion has been given or filed in said cause in

respect of the intervention of F. W. Coler.
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In witness whereof I have hereunto set my hand and
affixed the seal of said Circuit Court, at iny office in the

city of Seattle, in said District this 17th day of June, 1901.

[Seal] A. REEVES AYRES,
Clerk of the Circuit Court of the United States for the

District of Washington.
1 By R. M. Hopkins,

Deputy Clerk.

[Ten Cents U. S. Int. Rev. Stamp. Canceled.]

No. 872,

In the Circuit Court of the United States for the District of

Washington, Northern Division.

IN EQUITY.

HENRY F. ALLEN,

Complainant,

vs.

PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), THE
PACIFIC NORTHWEST PACKING
COMPANY (a Corporation), AUSTIN

CLAIBORNE, W. M. WILLIAMS,

and W. A. KEENE,
Defendants.

F. W. COLER,
Intervenor.

Citation on Appeal (Original).

United States of America, )

> ss.

District of Washington. i

To Henry P. Allen, Complainant Above Named, John H.

McGraw, as Receiver Appointed in the Above-en-
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titled Cause, and Defendants Pacific Northwest

Packing Company and The Pacific Northwest Pack-

ing Company, Greeting:

You and each of you are hereby cited and admonished

to be and appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit to be holden in

the city of San Francisco, in that Circuit, within thirty

days from the date of this citation, pursuant to an appeal

filed in the clerk's office of the Circuit Court of the United

States for the District of Washington, in which F. W.

Coler is appellant and you and each of you are respond-

ents, to show cause, if any there be, why the decree ren-

dered against appellant in that appeal mentioned should

not be corrected, and why speedy justice should not be

done to the parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 24 day of May,

1001.
!

[Seal] C, H. HANFORD,

District Judge Presiding in the Circuit Court.

Service of copy of this citation acknowledged this 24

day of May, 1901.

PRESTON, CARR & GILMAN,

Solicitors for Henry F. Allen, and John H. McGraw, as

Receiver in the Above-entitled Cause.

[Endorsed]: No. 872. In the Circuit Court of the United

States, District of Washington. Henry F. Allen, Plain-

tiff, vs. Pacific Northwest Packing Company et al., De-
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fendants. Citation on Appeal. Filed in the United States

Circuit Court, District of Washington. May 25, 1901. A.

Reeves Ayres, Clerk. A. N. Moore, Deputy. Bausinan,

Kelleher & Emory, Attorney's for P. W. Coler. Rooms

620, 627 and 628 Bailey Building, Seattle, Washington.

[Endorsed] : No 713. In the United States Circuit

Court of Appeals for the Ninth Circuit. F. W. Coler, Ap-

pellaut, vs. Henry F. Allen, John H. MeGraw, as Re-

ceiver, and Pacific Northwest Packing Company (a Cor-

poration), and The Pacific Northwest Packing Company

(a Corporation), Appellees. Transcript of Record. Ap-

peal from the Circuit Court of the United States for the

District of Washington, Northern Division.

Filed June 20, 1901. <

F. D. MONCKTON,
i Clerk.

By Meredith Sawyer,

Deputy Clerk.



No. 713

IN THE

UNITED STATES

CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

F. W. COLER, Appellant,

vs.

HENRY F. ALLEN, PACIFIC NORTHWEST
PACKING COMPANY, a corporation; THE V No ,_I3
PACIFIC NORTHWEST PACKING COM-

'

PANY, a corporation; AUSTIN CLAIBORNE,

W. M. WILLIAMS and W. A. KEENE,
and JOHN H. McGRAW as Receiver.

APPEAL FROM THE CIRCUIT COURT FOR THE DISTRICT OF

WASHINGTON.

BRIEF OF APPELLANT

BAUSMAN & KHLLKHER,
Counsel for Appellant.
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IN THE

UNITED STATES

CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

F. W. COLER, Appellant,

vs.

HENRY F. ALLEN, PACIFIC NORTH-
WEST PACKING COMPANY, a corpo-l

ration; THE PACIFIC NORTHWEST) No. 713.

PACKING COMPANY, a corporation;*

AUSTIN CLAIBORNE, W. M. WIL-]

LIAMS and W. A. KEENE, and

JOHN H. McGRAW as Receiver,

APPEAL FROM THE CIRCUIT COURT FOR THE DISTRICT

OF WASHINGTON.

BRIEF OF APPELLANT

SPECIFICATION OF ERROR.

I.

The lower court erred in sustaining complainant's

demurrer to interveuor's complaint in intervention and

in dismissing that complaint upon intervener's electing

to stand thereon after demurrer sustained.



STATEMENT.
Appellant is a judgment creditor of the respondent,

The Pacific Northwest Packing Company, upon whose

property respondent Allen is foreclosing a mortgage.

He had applied for and been granted leave to intervene

in the foreclosure, had filed his complaint in interven-

tion in pursuance of the leave given, and had been

met with a demurrer by the complainant. The demurrer

being sustained by the lower court, the interveuor

refused to plead further, elected to stand on his com-

plaint, suffered judgment in consequence, and appealed

to this court.

The allegations of the intervenor may briefly be

summed up: Coler derived his claim from The Seattle

National Bank, which is alleged to have become a cred-

itor of the packing company February 17, 190c, before

the later and larger of its two mortgages sought to be

foreclosed was executed. His claim passed into judg-

ment in the State Court while the foreclosure was pro-

ceeding. At that time the properties of the foreclosure

defendants were in the hands of a receiver in the fore-

closure action, and it was alleged that any attempt to

satisfy the judgment by execution would be idle and

nugatory. It was also complained that the defendant,

The Pacific Northwest Packing Company, which had

given the mortgage complained of, had at the time of

doing so "reached a point were its debts were greater

than its property, where it could not pay in the ordinary

course, where its business was no longer profitable, and



when it ought to be wound up and its assets distrib-

uted", that the mortgage was void under the laws and

decisions of the State of Washington as a preference to

creditors by an insolvent corporation. Complainant's

bill itself has by this court been held to indicate cor-

porate insolvency at the date on which it was filed.

"We think it may be inferred from the allegations of

the bill that the defendant corporation was at that time

insolvent." {Allen v. Pacific Northwest Packing Co.,

— Fed. —.)

It will be noticed that three points, which sometimes

arise in these cases, are happily removed from discus-

sion here. First, this is not a case of refusal to allow

intervention. That had already been permitted by

express order, and the ruling against Coler was that in

his attempt to set aside the mortgage or have a share of

it, he had not stated a cause of action. Second, he is

not a subsequent creditor of the defendant corporation,

whose preference he complains of, but, proceeding on an

indebtedness antedating the mortgage, is a prior creditor

complaining of a debtor's subsequent conveyance.

Third, the claim on which he proceeds is in judgment

and it is not as a mere contract creditor that he has

intervened.

ARGUMENT.

The policy of the State of Washington in respect to

insolvent corporations has been settled during several

years (and most firmly settled), that when they have



reached such a point as is described in the complaint

in intervention they can give no preference. This was

first decided in the case of Thompson v. Huron Lumber

Company, 4 Wash., 6co. The court there used the

exact language embodied in the present complaint in

intervention, and already quoted in this brief, nor from

the date of that decision to the present time has it ever

varied in these rulings.

Conover v. Hull, 10 Wash. 673.

Biddle Purchasing Co. v. Port Townsend Steel

and Wire Co., 16 Wash. 681.

A few preferences have escaped the rule, but only by

being distinguished from it on the facts. The last

utterance of the Supreme Court of the State well illus-

trates this.

StrohI v. Seattle National Bank, 64 Pacific, 916.

There, to be sure, the corporate preference was sus-

tained, because a state of facts was shown that did not

bring the corporation within the condition described in

the Huron case, for it appeared that the corporation was

doing a good business and had assets greater than its

liabilities ; but even there the court reiterated that rule

and its repeated decisions sustaining it, quoting again

the language used in the Huron case, and exactly

repeated in the intervener's complaint as the condition

of this corporation. That language, we may add, is

more unfavorable to preferences than we have used in

following it. If the corporate debts are even equal to

the assets the conveyance is forbidden, if, as alleged,



the business be unprofitable and the company no longer

pays in the ordinary course.

Nor is this state of law in Washington a peculiar and

unreasonable exception to the policy of other states. It

is not the course of decision and the policy of a remote

and too radical community, but is firmly imbedded in

the jurisprudence of nearly one-half the States of the

Union.

Thompson on Corporations, Sec. 6492.

2j Amer. L. Rev. 846.

Now, the Supreme Court of the United States has

decided that the decisions of a State Supreme Court on

this identical question of corporate preference are bind-

ing upon the federal courts, and has followed the

Supreme Court of the State of Ohio.

George T. Smith Middlings Purifier Company v.

McGroarty, 136 U. S. 237.

It discusses the rule as in that state established by

Rouse v. Bank (46 Ohio St. 493, 22 N. E. 293), and

says

:

"That decision, it is true, proceeded in part upon a

theory that the property of an insolvent incorporation

is a trust fund for its creditors in a wider and more gen-

eral sense than could be maintained upon general

principles of equity jurisprudence. But it also pro-

ceeded in large part, as the opinion clearly shows, upon

the constitution of Ohio, and the laws and policy of that

state, as declared in previous decisions of its highest

court, and should therefore be accepted by this court as

decisive of the law of Ohio upon the subject. // would



be an extraordinary result, if the courts of the United

States, in exercising the jurisdiction conferred upon

tJicm with a view to secure the rights of citizens in dif

ferent states, should hold such a conveyance to be valid

against citizens of other states as the Supreme Court

of Ohio holds void as against its own citizens."

This citation would seem to us to be conclusive of

the present question. The courts of the State of

Washington have decided that corporations in exactly

the condition described in the complaint can give no

preference. The leading case in this state (Thompson

v. Huron Lumber Company, supra) describing the con-

dition which shall place a preference beyond corporate

power used exactly the language used by the intervener

here. That language was there held sufficient, and

ever since has been held sufficient, in the State of

Washington. It was a case, too, of mortgage fore-

closure (like this) attacked by intervening creditors, of

whom some had their claims in judgment. Nay, more,

our supreme court also refers to the Rouse case in Ohio,

adopts its reasoning, and finally notes the close resem-

blance between the Ohio statutes and our own. (See

pages 605 and 610 of the Huron case). It thus follows

the very Ohio case by which the United States Supreme

Court admits itself to be controlled.

We should be at a loss, therefore, to understand the

position of the lower court in this instance were it not

for the fact that Judge Han ford has indicated that San-

ford Fork and Tool Company v. Howe, 157 U. S. 312,

on the same subject, furnishes a ruling which he ought

to follow. In that case the Supreme Court refused to



declare void a preference by an insolvent corporation.

Whether that corporation was in as bad straits as the

one involved here, or the one involved in the Ohio

instance, it is profitless to consider. The Supreme

Court was not called upon to consider any rnle of local

law in Indiana from which the case was appealed. So

far as we are concerned, then, the other side may cheer-

fully take the position that the Sanford Fork and Tool

Company was in a worse condition than the Packing

Company here. It is very doubtful if it was, but for

that we do not care. The preference by the Fork and

Tool Company did not have to be tested by any state

decision. The Supreme Court was left free to do as it

pleased about it. Its decision represents only its own

views on that phase of the law. Had the decision been

a repudiation of decisions in Indiana, or a refusal to

follow any such course of decision, it would have been

in point here. It will be noticed that the Supreme

Court did not find it necessary even to refer to the

decision in the case of the Purifier Company. There

was no reason why it should. There is no connection

between the cases and one does not overrule or limit

the other.

The view suggested by the lower court here, as we

remember it, was that the Supreme Court followed the

Ohio court, because the corporation which gave the

preference there had ceased to do business and was not

a going concern at all ; that in the later case of the

Fork and Tool Company the Supreme Court sustained

the corporate preference because the corporation, though



perhaps insolvent, was still a going concern. This

means that the Supreme Court will follow these State

decisions where the corporation has been obliged to

cease operation, but will not follow them as to corpora-

tions insolvent but still going. Now, such a test, we

may respectfully say, seems to us to overlook entirely

the true grounds of the decision in the first instance.

The preference by the Ohio company was declared void

because the courts of the State of Ohio would have held

it so. The degree of corporate insolvency was not con-

sidered. Such consideration would have involved the

reasonableness of the Ohio rule of property, and that

was not proper inquiry for federal courts. Those courts,

as the decision said, must enunciate the same rule for

the citizens of other states concerning property in Ohio

as the citizens of that state would have to follow. In

fact, the Supreme Court, in the quotation we have made

above, indicate that, if left to itself, in the Ohio case, it

would have laid down a perhaps different rule from

that of the Ohio court, for it conceded that the latter

court " was proceeding in part upon a theory that the

property of an insolvent corporation is a trust fund for

its creditors in a wider and more general sense than

could be maintained upon general principles of equity

jurisprudence". It acknowledges, however, its duty to

follow the Ohio policy and gives excellent reasons for

being obliged to do so.

The decision in the Fork and Tool Company's case,

as contrasted with that in the case of the Purifier Com-

pany, represents a phase of federal decision thorough 1}^



understood. In White v. Cotzhausen, 129 U. S. 329,

the Supreme Court of the United States felt itself

bound by the course of decisions in Illinois, where a

string of simultaneous conveyances would be regarded

as an assignment under the local law and not as so

many transfers or conveyances. But when the Supreme

Court had before it Union Bank v. Kansas City Bank,

136 U. S. 223, a case arising in Missouri, it held that

a sweeping mortgage was not an assignment because

the Missouri courts had so decided, and it had to over-

rule and possibly in a mild degree reprove the action of

the lower federal judges, who, notwithstanding those

state decisions, had continued to apply a different rule.

The Supreme Court distinguished the Cotzhausen case

just cited and showed that it had no application because

decided under the rules of another state. Still later we

have them in May v. Te?iney, 148 U. S. 60, following

the Colorado rule without feeling themselves in the

least degree inconsistent as to the cases already cited.

In the law of chattel mortgages, too, we find the same

variation, a variation without inconsistency, on the part

of the Supreme Court. Robinson v. Elliott, 22 Wallace,

513, and Means v. Dowd, 128 U. S. 273, were decisions

that had founded a very common opinion in the profes-

sion as to the validity and invalidity of chattel mort-

gages. Later came the case oiEtheridge v. Sperry, 139

U. S. 266, which is not consistent with those cases at

all; but this last case was one in which the Supreme

Court were bound by the decisions of the State of Iowa.

We feel it useless to prolong this brief. Unless such
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a distinction as that suggested by the lower court can

be sustained it seems to us the ruling on the demurrer

here must be reversed. That distinction it seems to us

impossible to apply.

It cannot be denied that if a citizen of our own state

were foreclosing this mortgage, as he would have to do,

in the courts of this state, it would be adjudged void,

and judgment creditors like Coler would, under the

Huron Lumber Company case, be admitted to share. Is

a different rule to be applied to the property because

the mortgage is foreclosed by Allen, the citizen of

another state ? By no means. This would cause just

what the Supreme Court of the United States in the

case of the Purifier Company has said would be "an

extraordinary result."

Respectfully submitted,

BAUSMAN & KBLLEHER,
Counsel for Appellant.
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ARGUMENT ON MOTION TO DISMISS APPEAL.

The appellees have filed and served within the rules of courl

a motion to dismiss this appeal, as follows:
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and W. A. Keene, and John II. McGraw,

as Receiver, Appellees.

MOTION TO DISMISS APPEAL.

Come now the appellees Henry F. Allen, complainant, and

John II. McGraw, receiver herein, and respectfully move this

honorable court that the appeal of F. W. Coler, intervenor here-

in, be dismissed, upon the ground that no service of the citation

(in appeal has ever been made upon the defendant Pacific North-

west Packing Company, a corporation, or upon the defendant

The Pacific Northwest Packing Company, a corporation, or

upon the defendant Austin Claiborne, or upon the defendant

W. M. Williams, or upon the defendant W. A. Keene. and thai

neither one of the said defendants has ever been served with
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This motion is based upon the record herein.

E. M. CARR, Counsel.

HAROLD PRESTON,
E. M. CARR.

L. C. OILMAN,
Solicitors for Appellees Henry F. Allen and John II. McGraw,

Receiver."



The action was brought by appellee Henry F. Allen in

the lower court to foreclose certain mortgages given to him by

the corporation defendants. Appellant obtained leave, as a judg-

ment creditor of the corporation, to intervene in the foreclosure

suit. He filed an intervening complaint attacking the validity

of complainant's mortgages and asserting the right of all of

the creditors of the corporation to share equally and ratably in

the distribution of the corporate assets. The defendants Clai-

borne, Williams and Keene held some of the corporate prop-

erty in trust for the corporation defendant and complainant.

Neither of them appeared or answered, and the bill was taken

pro confesso as against them. The defendant, The Pacific

Northwest Packing Company, was the successor of the defend-

ant Pacific Northwest Packing Company, and had become the

owner and holder of all of the property originally owned by the

first named corporation defendant, and had become obligated

for all of the indebtedness of that corporation. It answered the

complainant's bill of complaint and resisted the foreclosure of

the mortgages. It appears from the record that no service

of the citation on appeal has ever been made upon any of the

defendants above named. It is clear that the defendant The

Pacific Northwest Packing Company at least is directly inter-

ested in the decision of the questions involved in this appeal.

Upon the decision of that appeal depends the question of

whether the complainant, as mortgagee, is entitled to receive

the proceeds of the property mortgaged to him, or whether

those proceeds shall be distributed equally and ratably amongst

all the creditors of the corporation.

In support of the motion we consider it only necessary to

cite the case of

American Loan cf Trust Co. vs. Clark, 83 Fed , 230.

decided by this court, and the decision of the Supreme Court

of the United States in

Davis vs. Mercantile Trust Co., 14 Sup. Court Rep., 693.



W'iilmiii waiving the motion to dismiss the appeal, appel-

lees respectfully ask leave to present the following state-

nient and argument on the case upon its merits.

STATEMENT OF THE CASE.

On and prior to the 20th day of October, 1808, the defend-

ant Pacific Northwest Packing Company was a corporation,

organized and existing under and by virtue of the laws of the

state of Washington, engaged in the business of catching, buy-

ing, packing and selling salmon. On the 20th day of October,

1898, the said defendant had become indebted to the appellee

Henry F. Allen in the sum of $15,000. From the answer of

the defendant The Pacific Northwest Packing Company, the

successor of the said defendant Pacific Northwest Packing

Company, set out in the printed record, which answer is undis-

puted by appellant, it appears that a very intimate relation

had existed and did exist between the said defendant and the ap-

pellee, and that in fact the appellee was the principal if not the

only source of pecuniary supplies for the said defendant, and

that the advances made by the appellee, and undertaken to be

made by him, had enabled the said defendant to carry on its said

business. It is alleged in the said answer:

"That the indebtedness owed by it to complainant, as nar-

rated in complainant's bill of complaint, arose out of a relation

between this defendant and complainant (Allen), by virtue

of which complainant (Allen) was to advance and did ad-

vance divers sums of money from time to time, being the sums

set <>ut in the bill of complaint, to this defendant, and was

to receive and did receive in return the output of this defend-

ant's cannery."

On the said 20th day of October, 1898, the defendant Pa-

cific Xorlhwest Packing Company, for the purpose of securing

the indebtedness then existing from it to the appellee, executed



and delivered the mortgage of that date set out and described in

the bill of complaint. Thereafter, and up to the 11th day of

May, 1900, the appellee advanced further sums to the said de-

fendant and its successor, The Pacific Northwest Packing Com-

pany, aggregating the sum of $25,734. On the said 11th day

of May, 1900, the defendant The Pacific Northwest Packing

Company, for the purpose of securing the payment of the said

further advances, and for the further purpose of securing other

advances then undertaken to be made by the appellee to the

said defendant for use in its business, and to enable it to carry

on and continue its business, made, executed and delivered to

appellee the second mortgage set out in the bill of complaint.

The advances undertaken to be made by the appellee in addi-

tion to the said sum of $25,734 were thereafter made to the

said defendant by the appellee from time to time, as required by

the said defendant in the conduct of its business. The ad-

vances made subsequent to the execution of the mortgage aggre-

gated more than $10,000.00. On the 8th day of September, 1900,

no payments having been made by the defendant upon account

of any of the said indebtedness, appellee filed in the lower court

his bill for the foreclosure of the said mortgages. Upon the

filing of the bill an order was made by the lower court appoint-

ing a receiver of all of the mortgaged property. Thereafter,

on the 31st day of December, 1900, appellant filed in the lower

court his complaint in intervention. A demurrer was sustained

to the said complaint in intervention, and this appeal is from

the judgment rendered upon the hearing of said demurrer dis-

missing said complaint in intervention.



ARGUMENT.

The complain! in intervention is based entirely upon the

so-called "trust fund doctrine" as it is claimed by appellanl

to be established by the decisions of the Supreme Court of the

State of Washington. No attack is made in the said inter-

vening complain! upon the mortgage of October 20, 1808. It is

directed entirely to the mortgage of May 11, 1000. The ma-

terial allegations of the said intervening complaint as to the

-aid mortgage are as follows:

"That at the time of giving this mortgage, the defendant

The Pacific Northwest Packing Company had reached a point

where its debts were greater than its property, where it could

no1 pay in the ordinary course, where its business was no

longer profitable and when it ought to he wound up and its

assets distributed/'

It is contended by appellant that, conceding these allega-

tions to he true, he as a judgment creditor and all other cred-

itors of the defendant corporation were entitled to share in a

ratable and equal distribution of the property of the defendant

corporation, and that the preference attempted to lie given by

the said mortgage was void as against the general creditors of

the corporation. In support of this proposition appellant re-

lies:

First, upon the decisions of the Supreme Court of the

State of Washington as enunciating the law of that slate, and

Second, upon the decision of the Supreme Court of the

I ' ii i led St at os rendered in the case of George D. Smith Mi<l-

dlings Purifier Co. vs. McGroa/rty, 136 U. S., 287, as establish-

ing the doctrine that the decisions of the Supreme Court of

the State of Washington upon the question of the validity of

preferences made, or attempted to he made, by corporations, are

binding upon the courts of the United States.



In the Purifier Company case, the Supreme Courl of the

United Slates held, iii effect, that the determination of the

question raised as to the validity of the mortgage made by the

corporation depended upon a construction of the constitution

and statutes of the State of Ohio, and that the Supreme Courl

of that state had held that under the constitutional and statutory

provisions of the state the mortgage in question was void as

to general creditors.

In rendering its decision the Supreme Court was careful

to point out the fact that the decision of the Supreme Court

of Ohio was based upon the construction and application of the;

constitutional and statutory provisions of the state relating to

corporations, and was careful to say in effect, that if the Ohio

court had based its decision upon its view of the trust fund

doctrine, the decision could not have been followed by the

federal courts.

In the opinion of the Ohio court in the House case, the

constitutional and statutory provisions under consideration are

clearly set out by the court. These provisions are very different

from any existing in the State of Washington. As we read

the opinion, the decision is based squarely upon the construction

of the statute law. We understand what is said by the court

regarding the general trust fund doctrine to be a mere expres-

sion of its views, and not necessary to the decision of the case.

It may be noted, in passing, that the allegations of ap-

pellant's complaint fall far short of bringing this case within

the doctrine announced in the House case. The Ohio court

summed up its conclusions as follows:

"Without extending the discussion, we are of the opinion

that when a corporation for profit, organized under the laws

of this state, becomes insolvent, and cease* to carry on its busi-

ness or further pursue flic purposes of Us creation, the corporate

property constitutes a trust fund," &c, &c. (The italics are
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ours.) This was a Jar differenl state of facts than arc claimed

to exisl in this case.

Appellant; on page 5 of his brief, declares thai the Su-

preme Court of the United States has decided that the de-

cisions of a state supreme court on the question of corporate

preferences are binding upon the federal courts. The Purifier

Company case is the only case cited in support of this state-

ment, and as we understand the decision in that case, it falls

very far short of sustaining appellant's contention. To make

the decision in the Purifier Company case applicable here,

it would be necessary for appellant to show that the Supreme

Court of the state had decided that the statute law of the

slate rendered void a preference given by a corporation under

the circumstances set out in the appellant's complaint. As a

matter of fact, no such statute exists in the state of Washing-

ton, the supreme court has not at any time claimed to have

construed any such statute, and furthermore, the supreme court

of the state has never decided that a mortgage given under the

circumstances shown in the case at bar constituted an illegal

preference.

The origin of the trust fund doctrine in the State of

Washington is to be found in the case of Thompson vs. Huron

Lumber Company, 4 Wash., 600. The decision of that case

was in no wise predicated upon any constitutional provision or

statute of the State of Washington. It is true that in an opin-

ion rendered denying a petition for rehearing in that case, the

court said (p. 010) :

"Our decision is vigorously attacked by reason of its adop-

tion of the trust fund theory, and it is argued that Rouse vs.

Merchants National Bank, O. St., 493, was decided upon

Ohio statutes, of which we have none. Put careful reading of

thai case shows that, with one or two exceptions, the statutory

provisions there alluded to were identical in substance with



our own, and an examination of the statutes of Ohio on the

subject of corporations further reveals the similarity. If, there-

fore, as it is contended, the adoption of the trust fund theory

lias everywhere depended upon statutes, the appellant has no

ground to stand upon, for we have the substance of all the

statutes on the subject, with the addition of one expressly giving

jurisdiction to the courts to appoint receivers of insolvent cor-

porations."

As before stated, the decision was not predicated upon

any constitutional or statutory provision of the state. The

court says that, with one or two exceptions, the statutory pro-

visions alluded to in the Rouse case are identical in substance

with those of Washington. What particular statute was being

construed by the Supreme Court is not pointed out, and it

cannot be found from the most careful reading of the opinion

that any statute was the subject of construction.

The allusion to the statute expressly conferring upon the

courts of the state jurisdiction to appoint receivers of insol-

vent corporations carries no weight, for that jurisdiction ex-

isted independent of any statute. The jurisdiction was in-

herent in the courts of the state as courts of equity. The stat-

ute did not enlarge that jurisdiction. If it curtailed it the

argument would be the other way. The decision in the Thomp-

son case and the decisions in all other cases decided by the Su-

preme Court of the State of Washington on the same sub-

ject were based entirely upon the trust fund doctrine as enun-

ciated in the decisions of various state courts, and were en-

tirely independent of any constitutional or statutory provis-

ion. All of those decisions were predicated upon the particular

facts of each case.

In the Thompson case it was held by the court that "the

mortgage was designed to act as a shield between the corpor-

ation and its other creditors while it prosecuted its ordinary
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business for an indefinite length of time. * '
:
'
:' *" This

was the conclusion of the court, and upon this conclusion its

decision was based. Having so decided, the court proceeded

to say:

''But for another reason we should hold this mortgage

bad. The indebtedness evidenced by the notes was long over-

due; the directors of the company could not agree; the busi-

ness was practically stopped and the corporation was insolvent.

The insolvency was formally adjudged fifteen days after the

mortgage was made, upon the petition of appellant himself."

(The appellant was the mortgagee.) "In that time no material

change took place in the company's affairs. For many months

it had been embarrassed, could pay nothing upon its debts, and

was merely using up its property without profit over working-

expenses. Ball, who was a director, knew of this; and it is

useless to argue that a creditor of the dignity of a national bank

was not informed. Under these circumstances, a court of equity

in this state ought not to enforce any voluntary preferences

attempted by the directors of a corporation."

From the above quotations it clearly appears that the

decision of the court was predicated upon facts which, in the

opinion of the court, clearly showed that the attempted prefer-

ence was in law fraudulent. The decision of the court must

be read and understood in the light of the facts which were

before it. General remarks upon the theory of the law applied

by the court to those facts should be and are no more binding

upon any court than they were 1 intended to be upon the court

rendering the decision.

In the case of Conovcr vs. TTull . 10 Wash., 673, the court

found that there had been actual collusion between the officers

of the corporation, after its hopeless insolvency had become

established, and certain favored creditors of the corporation,
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for the purpose of giving to those favored creditors unwar-

ranted preferences. The court said (p. 679) :

"When we come to think that this preferred distribution

is made by the managers, who represent the stockholders who

are in no way responsible for the debt, or at least that portion

of it which is in excess of their liabilities, why should they,

thus disinterested, be allowed to confer these benefits upon fa-

vorites to the exclusion of the rights of other honest creditors

who have helped to furnish the means which constituted the

very fund which is now being distributed to the exclusion of

their interests? Certainly, it is but a just provision of law

which holds that this fund, under such a condition, must be

held intact as a trust fund for the equal benefit of all the cred-

itors."

Nothing further need be said in support of the proposition

that the decision in the Conover case was predicated entirely

upon the application of the trust fund doctrine as applied to

the facts of that particular case. If anything further were

necessary, it would be only to quote the concluding paragraph

of the opinion in that case

:

"All the circumstances surrounding this litigation convince

us that the insolvent condition of this company was known to

the appellants ; that there was a desire on the part of the com-

pany to prefer these appellant creditors, and that the condition

of the company was made known to them for the express pur-

pose of warning them that they should not delay in the com-

mencement of their actions : and that the result of this knowl-

edge and action on the part of the company and of these ap-

pellants was to obtain liens upon the property of this corpora-

tion in fraud of the rights of other creditors."

In the ease of Biddle Purchasing Co. vs. Port Townsend

Steel, &c, Co., 16 Wash., 671, cited by appellant, Ihe court

said (p. 693) :
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"The mortgage itself was clearly a preference by an in-

solvent corporation of one of its creditors. Il was executed as

security for an antecedent debt. Such a preference cannot be

maintained.*5

To sustain appellant's contention that the Federal Courts

arc bound in this case by the decisions of the Supreme

Court of the State of Washington, it should he shown that that

court has held that under the constitutional and statutory pro-

visions of the state no corporation, in fact insolvent, can cre-

ate a preference in favor of one creditor to the exclusion of its

other creditors. That court has not announced any such rule,

and has in fact held in certain cases that preferences made In-

corporations in fact insolvent were valid.

The mortgage attacked by appellant was made by a cor-

poration which was then carrying on the business for which it

was organized. Regardless of the affirmative allegations con-

tained in the answer of the defendant corporation, the truth,

of which are conceded by appellant, it is clear both from the

appellee's bill of complaint and the intervening complaint that

at the time said mortgage was given, the corporation was a

going concern, carrying on its corporate business, and needing

for the successful prosecution of said business advances of

money. It is not claimed that complainant knew that the com-

pany was insolvent or should have so known, or that he had

any reason to believe or even suspect that it was insolvent. He

dealt with it as a solvent, going concern. The mortgage was not

only made for the purpose of securing an indebtedness then

existing, but for the further purpose of securing advances which

might or might not be thereafter required by the corporation in

the prosecution of its business. It appears that the further

advances provided for were required and were made by the

appellee to the extent of over $10,000.00. From the date of

the said mortgage, May 11th, 1000, until the 8th day of Sep-
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tember, 1000, it appears that the corporation continued to

carry on its business without molestation, by suit or otherwise,

from any of its creditors. On the 8th day of September, 1900,

the appellee having received no payments on account of any

of the advances made by him, began his suit for the foreclosure

of the mortgages given to him. Upon that day a receiver was

appointed to take charge of the mortgaged property and to hold

and operate it under the orders of the lower court. The re-

ceiver's possession of the mortgaged property and his conduct

of the business of the corporation was not assailed by any cred-

itor until the 3l3t day of December, 1900, when appellant's com-

plaint in intervention was filed in the lower court. That com-

plaint in intervention, as before pointed out, was based entirely

upon the allegations that at the time of giving the mortgage in

question the defendant corporation had reached a point where

its debts were greater than its property, where it could not pay

m the ordinary course, where its business was no longer profit-

able, and when it ought to be wound up and its assets distrib-

uted. No knowledge of any of these alleged facts was imputed

to complainant. The lower court held that this intervening

complaint did not state facts sufficient to sustain the interven-

i ion and the claim made by appellant.

As clearly pointed out in the opinion of the Supreme Court

of the United States in the Rouse case, the decision of the

Supreme Court of the State of Ohio, so far as it was based

upon the trust fund doctrine, proceeded upon the theory thai

the property of an insolvent corporation is a trust fund for

its creditors in a wider and more general sense than could lie

maintained upon general principles of equity jurisprudence.

Xo claim is made by the Supreme Court of the State of

Washington that its decisions upon this question rest upon any

other foundation than that of general principles of equity juris-

prudence. As before pointed out, it is true that when challenged
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upon its application of these principles it stated that "with one

or two exceptions" the statutory provisions alluded to in the

Rouse case were identical in substance with those of Washing-

ton. \V!iai the exceptions arc is nol stated, and ii is not claimed

that the decision in the Thompson case is based upon the con-

struction of any constitutional or statutory provision. It is

clearly held by the Supremo Court of the Slate of Ohio and

by the Supreme Courl of the United States, in its decision

upon the appeal from thai case, that the decision was based

upon a construction of certain constitutional and statutory

provisions of the State of Ohio, and for that reason, and lhat

reason only, the Supreme Court of the United States considered

itself bound by the decision of the state court in an exactly sim-

ilar case. That case was decided on May 19th, 1890.

In a later case, decided on March 25th, 1895,

Sanford Fork & Tool Co. vs. Howe, Brown & Co., 157

IT. S., 312,

the Supreme Court clearly stated its position upon this trust

fund doctrine. The facts in that case supporting the attack

upon the mortgage made by the corporation, were far stronger

than the facts alleged in the intervening complaint in the case

at bar. The mortgage attacked in that case was given to the

directors of the corporation itself. It was given as security

for a past indebtedness, but furl her to induct' the endorsers

(the directors) to obtain for the corporation a renewal or

extension of its obligations and to make further endorsements.

There was a Loaning to the corporation of the credit of its own

directors. In the case at bar the appellee had furnished, long

prior to the giving of the mortgage in question, the large sum

of $15,000 for the use of the corporation in its business, and

had received as security a mortgage, the validity of which is in

no wise questioned. It is not made to appear, and is not even

claimed by appellant, that anything whatever had been paid by
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the stockholders of the corporation upon ihe stock of the com-

pany. It seems reasonably clear from the showing made by

the original bill of complaint, the answer of the defendant cor-

poration and appellant's intervening complaint, that the ap-

pellee had furnished practically all of the funds used by the

corporation in the prosecution of its business. The corpora-

lion was still a going concern, carrying on its corporate busi-

ness. It continued to carry on its business and obtained from

the appellee from time to time, as its necessities arose, large

sums of money, in addition to the indebtedness existing at the

lime the mortgage in question was made. Can it be doubted

for a moment that at the time of giving this mortgage securing

not only advances theretofore made without security upon the

faith and credit of the value of the corporation's property and

business, but also advances thereafter to be made as required

in the prosecution of that business, the corporation, its stock-

holders and officers and the appellee regarded the corporation

as a going and solvent concern \ Such being the fact, can it

be said that the charge made six months thereafter that at

the time the mortgage was given, the corporation had reached

a point where its debts were greater than its property, where

it could not pay in the ordinary course, where its business was

no longer profitable, ami when it ought to be wound up and its

assets distributed, if conceded to be true, rendered the mort-

gage void as to the general creditors of the corporation ? Such

is not the law as declared by the federal courts. As said in

San ford Fork & Tool Co. vs. Howe, supra, after discussing the

effect of the mortgage given to the directors of the corporation:

uXor is it the case of the directors of a corporation, in fact

insolvent, though continuing and expecting to continue in busi-

ness, executing a mortgage on the property of the corporation

to simply secure themselves for a past indebtedness; for here

the corporation, although insolvent within the rule which de-
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(lares thai insolvency exists when the debtor has not property

sufficient to pay its debts, was still a going concern and in-

tending to continue its business, and the mortgage was executed,

not simply to secure directors and stockholders for past indebt-

edness, but to induce them to procure a renewal or extension of

paper of the company then maturing or about to mature, and

also to obtain further advances of credit." (In the case at

bar future advances, not of credit, but of large sums of money.)

"Will it be doubted that, if this mortgage had been given to

the holders of these notes, it would have been valid % Are cred-

itors who are neither stockholders or directors, but strangers to

the corporation, disabled from taking security from the cor-

poration by reason of the fact that upon the paper they hold

there is also the indorsement of certain of the directors and

stockholders ? Must, as a matter of law, such creditors be con-

tent to share equally with the other creditors of the corporation,

because, forsooth, they have also the guaranty of some of the

directors or stockholders, whose guaranty may or may not be

worth anything? But even that is not this case, for here the

corporation is a going concern, and intending to continue its

business, and the mortgage was given with a view of enabling

it to so continue, and to prevent creditors whose debts were

maturing from invoking the aid of the courts to put a stop

thereto. Can it be that if, at any given time in the history of a

corporation engaged in business, the market value of its prop-

erty is in fact less than the amount of its indebredness,

the directors, no matter what they believe as to such value, or

what their expectations as to the success of the business, act at

their own peril in taking to themselves indemnity for the fur-

ther use of their credit in behalf of the corporation!1

Is it

a duty resting upon them to immediately stop business and

ciose up the affairs of the corporation? Surely, a doctrine

like that would stand in the way of development of almost

any new enterprise. * * * Of course, an underlying fact,
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expressly stated to have existed in these transactions, is good

faith. ( larrying on business after the giving of an indemnifying

mortgage, with a knowledge of insolvency, with the expecta-

tion of soon winding up the affairs of the corporation, and only

for the sake of giving an appearance of good faith, leaves the

transaction precisely as though the mortgage was executed at

the moment of distribution, and with a view of a personal

preference. Again, not only was the corporation a going con-

cern, not only did the directors expect and intend that it should

continue, and believe that its continuance would bring financial

success, but, as appears, they did continue the business for two

months, and during that time paid out in the ordinary man-

agement of its affairs and in discharge of its debts over $30,000,

without appropriating a single dollar to the payment of the

claims for the endorsement of which they had taken this in-

demnity."

Notwithstanding the peculiar embarrassment resulting

from the fact that the mortgage under consideration in the case

above quoted from was made directly to the directors of the

corporation, the opinion of the court seems to us to be very

applicable to the facts before the court upon this appeal. The

corporation defendant was a going concern, its stockholders,

officers and creditors expected that the continuance of its busi-

ness would be profitable, and that out of the profits reasonably

anticipated to accrue from the prosecution of its business it

would be enabled to meet all of its obligations. In the continu-

ance of that business it relied, and—as the result proved—-with

good grounds, upon the pecuniary assistance of appellee. Dur-

ing all this time, and until the fact had become established

that, notwithstanding the expectations of all persons inter-

ested, and notwithstanding the fact that appellee had faithfully

kept and performed every obligation imposed upon him by the

terms of the mortgage, and had backed the opinion of the

stockholders and officers of the corporation and of himself, by
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the expenditure of large sums of money, the business of the

corporation was not profitable, no one challenged the validity

of the mortgage in question. Ii would have been strange, in-

deed, if its validity had then been questioned, for, so far as

appears from any claim made by appellant, the only indebted-

ness owed by the defendant corporation to any other person

than appellee was the comparatively insignificant sum of $1000

i wed to appellant's assignor. The mortgage in question was

not made secretly; it was recorded as required by the statutes

of the state, and it seems clear that appellant, during all of

the period of six months intervening between the making of

the mortgage and his attack upon it, had not only constructive

but actual knowledge of all of the facts. The allegations of

the intervening complaint are so framed as to irresistibly lead

to the conclusion that appellant had full knowledge of all of

the dealings between the defendant corporation and appellee,

and expected to reap an advantage from the pecuniary help ex-

tended by appellee to the corporation. ISTot the slightest im-

putation of collusion, fraud or even legal bad faith is made.

The intervening complaint, attempted to be so framed as to

bring its allegations within the rules announced by the Supreme

Court of the State of Washington, utterly fails to state a case

in any wise similar to the facts of any case decided by that

court.

Should we concede that appellant, in his intervening com-

plaint, has succeeded in his obvious intent to state a case within

the language employed by the supreme court of the state used

in justifying its decisions in particular cases, it is clear that

the case so stated is not similar to any case decided by that

court. Decisions of courts are valuable as authority only as

applied to the facts before them. The most careful considera-

tion of the decisions of the Supreme Court of the State of

Washington upon the question of the effect of mortgages made

by corporations; even from appellant's standpoint, could not
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lead to an irresistible conclusion that upon the record before

this court the state court would hold the mortgage of May lltli,

1900, to be an unlawful preference. A brief review of these

decisions may be of aid to the court.

The case of Thompson vs. Huron Lumber Co., 4 Wash.,

GOO, has been above referred to. The trust fund doctrine was

there held to apply, by reason of the facts found, viz. : that the

indebtedness evidenced by the notes was long overdue, the di-

rectors of the company could not agree, the business, was prac-

tically stopped, the corporation was insolvent, and the mort-

gage was intended to act as a shield between the corporation

and its other creditors.

The allegations of appellant's complaint fail to meet the

facts of the Huron case in the three most important points, viz.

:

it is not alleged that the mortgage was given entirely to secure

a past indebtedness, or that the business of the

corporation was stopped or that it had ceased to be a going

concern, or that the mortgage was intended to hinder and delay

other creditors.

The case of Leslie vs. Wilshive, 6 Wash., 282, clearly sup-

ports our contention that the decisions of the Washington court

are not based upon a construction of constitutional or statutory

provisions, but entirely upon the application of the trust fund

doctrine to the facts of the particular cases decided. In the

last cited case, a corporation which was, as found by the Su-

preme Court, embarrassed to some extent, and had not enough

money on hand to pay all of its indebtedness, executed a chattel

mortgage upon its property. The court held the mortgage valid

against other creditors, for the reason that notwithstanding the

embarrassed condition of the corporation and its inability to

pay its indebtedness, its business was regarded as a profitable

one, and the evident purpose at the time of the making of the

mortgage was to continue the business; and that the mortgage
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was made for the purpose of enabling the corporation to con-

t in u<- in business.

The case of Vincent vs. SnoquaXmie Mill Co., 7 Wash.,

566, also supports such contention. Tn that ease the court, while

saying that it was not clearly apparent that the corporation was

insolvent at the time the mortgage in question was made, vet

if was then being pressed by its creditors and was unable to pay

them at that time, and it was doubtful whether the general

market value of its property equaled the amount of its indebted-

ness. The corporation had ceased to operate its property prior

in giving the mortgage, and surrendered the possessu n of its

property to the mortgagee, intending to continue its business

through the mortgagee in the way of operating its mill. These

facts make a stronger showing of actual insolvency than the

allegations of appellant's complaint. But the court sustained

the mortgage upon the grounds that it appeared to be the evi-

dent desire of the corporation to continue in business and to get

the matters of the corporation in better shape by getting the

title to the property which it was operating in its own hands.

Tn the case of Klosterman vs. Mason County Central R.

R. Co.. et al.. 8 Wash., 281, the corporation had a mortgage in-

debtedness of some fifty thousand dollars. In addition to its

mortgage indebtedness, it owed one Mason ten thousand dollars

for past advances. Mason was liable as a surety upon the mort-

gage indebtedness. Tn consideration of the payment by Mason

of the mortgage indebtedness and the release of the corpora-

tion's indebtedness to him, and the payment by him to the cor-

poration of twelve hundred dollars, the corporation ,?old and

conveyed to Mason practically all the property then owned by

it. At this time, the court say, that according to the evidence,

the entire property had so depreciated in value that it was not

worth more than the amount of the mortgage indebtedness, even

if it could have been sold in the market at all. At th > time of
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the conveyance the corporation was indebted to other persons.

The validity of the conveyance to Mason was attacked by one

of these creditors. In passing upon the contention of the at-

tacking creditor, that the conveyance was void for the reason

that the property of the corporation was a trust fund for the

payment of all of the company's debts, the court said (p. 286) :

"Conceding that the property of an insolvent corporation

is a trust fund for the payment of its debts, and tliat under

such circumstances such corporation cannot ordinarily prefer

one creditor over another, does it necessarily follow that the

transaction under consideration was void as to unsecured cred-

itors ? The answer to this question depends largely upon the

power of corporations in this state to manage and dispose of

their property. That power is expressed in the statute in this

language: 'To purchase, hold, mortgage, sell and convey real

and personal property.' From this comprehensive provision it

will be seen that the appellant corporation had a right, in the

proper conduct of its business, to mortgage its property to

secure its debts. And this being so, it had a right to sell, in

good faith, any or all of its property in payment of its mort-

gage liens."

And again at page 288

:

"This case is easily distinguishable from Thompson vs.

Huron Lumber Co.. 4 Wash., GOO (30 Pac, 742), in which this

court set aside a fraudulent and preferential mortgage."

It is to be noted that the conveyance to Mason was made

not only in satisfaction of the mortgage indebtedness, but in

satisfaction of the unsecured indebtedness to Mason. As to

this indebtedness Mason stood upon the same footing as the

attacking creditor, and if the law of the state of Washington

was settled, as claimed by appellant, the court would have been

c< impelled to hold that the conveyance was intended to give an

unlawful preference.
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In the case of Roberts vs. the Washington Nat. Hani-, 11

Wash., p. 550, the right of an insolvent corporation to mortgage

its property as security for a present advance of money for use

in its business is clearly recognized, and such a preference up-

held. In the opinion in this case the court distinguishes such

preferences, made in consideration of a present advance, from

those made wholly in consideration of antecedent indebtedness.

In the case of Conover vs. Hull, 10 Wash., 673, the court

found that, there existed actual fraudulent collusion between the

creditors claiming preferences under judgments and the officers

of an insolvent corporation, in fraud of the rights of its other

creditors. The court, in deciding the case, review at consid-

erable length its former rulings on the question of preferences

by insolvent corporations, and the opinion of the court is valu-

able here chiefly as showing that the question has been always

considered and decided by the court with reference Only to the

trust fund doctrine.

In the case of Compton vs. Schwabacher Bros. & Co,, 15

Wash., 306, the preference was claimed under a judgment con-

fessed by a hopelessly insolvent corporation for an antecedent

indebtedness, and under circumstances showing, in the opinion

of the court, fraudulent collusion between the creditor and the

officers of the corporation. In the opinion in this case the court

again assert that its decisions regarding such preference rest

upon the trust fund doctrine and not upon the application of

any statute law. At page 312 the court say:

"Whatever rule may prevail elsewhere, it is now well set-

tled in this state that the assets of an insolvent corporation con-

stitute a trust fund for the benefit of all of its creditors. * * *

It is wholly inconsistent with the trust fund theory to permit a

race of vigilance to be instituted between the creditors of an

insolvent corporation. As between them 'equality is equity.'
'

In the case of Biddle Purchasing Co. vs. Port Townsend
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Steel Wire Nail Co., 16 Wash., 681, the reasons for the decision

are clearly staled by the court at page 693:

"The mortgage itself was clearly a preference by an in-

solvent corporation of one of its creditors. It was executed as

security for an antecedent debt. Such a preference cannot be

maintained."

In the case of Cook vs. Moody, 18 Wash., Ill, it was found

by the court that the corporation was insolvent at the- time it

gave the mortgage in question, and further found that do fraud

was intended by either party. At page 116 the court say

:

"The mere belief that the company might be able to con-

tinue its business and pay off its other indebtedness could not

alter the legal status of the property and entitle these antece-

dent debts attempted to be secured by the mortgage to a prefer-

ence payment, in view of the fact that the respondent's action

was promptly commenced after the foreclosure. Had there been

an unreasonable delay in this, another question might be pre-

sented. As it is, there is nothing in the case to take it out

of the general rule, holding such property a trust fund for the

benefit of all the creditors, adopted in the numerous cases here-

tofore decided by us."

In the case of Washington Mill Co. v. Sprague Lumber

Co., 19 Wash., 165, the mortgages in question were given by

an insolvent corporation to secure individual debts of some of

its stockholders. The court clearly recognizes the right of a

corporation to mortgage its property for purposes for which

the corporation was created, but holds that this corporation had

no power under any circumstances to make the mortgages in

question.

Van Brochlin vs. Printing Co., 19 Wash., 552. The mort-

gage was given by an insolvent corporation for the purpose of

securing an antecedent indebtedness.
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Likewise, in Carroll vs. Pacific Nat. Bank, 19 Wash., 639,

the transfer of property which was held void was made by an

insolvenl corporation, known by the creditor to be insolvent, in

paymenl of an antecedent indebtedness.

Likewise, in Burrell vs. Bennett, -20 Wash., 644, collateral

security was given by an insolvent corporation to a creditor hav-

ing knowledge of the insolvency to secure an antecedent indebt-

edness.

If we are right in our understanding of the Washington

decisions, then, regardless of the argument that the decisions

of the state court have not been based upon a construction of

constitutional or statutory law, appellant's contention fails, and

his appeal must depend upon the construction of the principles

of equity jurisprudence affecting such preferences announced

by the courts of the United States. The decisions of the federal

courts upon this question are clear, decisive and harmonious.

As hefore pointed out, in the only federal case relied upon by

appellant, the Supreme Court of the United States was very

careful to declare that the theory of the trust fund doctrine

announced by the state court could not be maintained upon

general principles of equity jurisprudence. It is not our inten-

tion to attempt, in this brief, to make an exhaustive analysis of

the decisions of the state and federal courts upon this proposi-

tion. It seems that the doctrine originated in the statemenl

el' the proposition that the property of a corporation must first

be appropriated to the payment of its debts before any portion

of it could be distributed to its stockholders.

In the case of Fogg vs. Blair, 10 Sup. Court Rep., 338

(133 U. S., 534), this rule is very emphatically stated. Af-

ter stating the facts, and without making any distinction be-

tween railroad or other corporations, the court said :

"It (the trust fund doctrine) does not mean thai the prop-

erty is so affected by the indebtedness of (lie company thai it
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cannot be sold, transferred or mortgaged to bona fide purchas-

ers for a valuable consideration, except subject to the liability

of being appropriated to pay that indebtedness. Such a doctrine

has no existence."

In Wabash, &c. } Ry. Go. vs. Earn, 114 U. S., 587. the court

said (p. 304) :

"The property of a corporation is doubtless trust funds for

the payment of its debts, in the sense that when the corporation

is lawfully dissolved, and all its business wound up, or when

it is insolvent, all its creditors are entitled, in equity, to have

their debts paid out of the corporate property before any dis-

tribution thereof among the stockholders. It is also true, in

the case of a corporation, as iu that of a natural person, that

any conveyance of property of the debtor, without authority

of law, and in fraud of existing creditors, is void as against

them."

In the case of Hollins, ei al., vs. Brierfield Coal & Iron

Co., 14 Sup. Court Rep., 12? (150 U. S., 371), the court,

after careful consideration of the trust fund doctrine as as-

serted in that case, said

:

"A party may deal with a corporation, in respect to its

property, in the same manner as with an individual owner, and

with no greater danger of being held to have received into his

possession properly burdened with a trust or lien. The officers

of a corporation act in a fiduciary capacity in respect to its

property in their hands, and may be called to account for fraud,

or sometimes even mere mismanagement, in respect thereof;

but, as between itself and its creditors, the corporation is simply

a debtor, and does not hold its property in trust, or subject to a

lien in their favor, or in any other sense than does an individual

debtor. That is certainly the general rule, and, if there be

any exceptions thereto, they are not presented by any of the

facts in this case. Neither the insolvency of the corporation
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nor the execution of an illei/ai trust deed, nor the failure Id

colled in full all stock subscriptions, nor nil together, ga/ve to

these simple contract creditors any lien upon the property of the

corporation, nor charged any direct I nisi thereon." (The ital-

ics are ours.)

In the case of Gould vs. Little Rock M. R. & T. Ry. Co.,

52 Fed., 680, the court, after referring to the decisions of the

Supreme Court of Arkansas sustaining the right of a corpora-

tion in failing circumstances to make preferences among its

creditors, says:

"The established rule in that state is in harmony with the

general, though not quite uniform, current of authorities in

this country on the question. * * * The cases which hold

the contrary doctrine are bottomed on the erroneous theory that

the insolvency of a corporation, in effect, dissolves it, and makes

the directors mere trustees to distribute its assets ratably among

its creditors. It is undoubtedly true that the property of a

corporation is, in one sense, a trust fund for the payment of its

debts, but this rule means no more than that the property of a

corporation cannot be distributed among its stockholders or

applied to any purpose foreign to the legitimate business of the

corporation, until its debts are paid. The rule, so far as it

relates to payment of debts, is specific whenever the property

of a corporation is applied to the payment of any of its bona

fide debts. The rule, as has been before pointed out, does not

prevent a corporation, when solvent or insolvent, from making

preferences among its creditors and exercising in good faith

absolute dominion over its property in the conduct of its legiti-

mate corporate business, so long as its right to do so is not re-

strained by statute or judicial proceedings.

The case of Sanford Fori- & Tool Co. vs. Howe, 157 U. S.,

312, lias been before referred to. The opinion of the court in
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that case seems to meet and effectually answer every allega-

tion relied upon by appellant.

In the case of Due vs. Northwestern Coal & Transportation

Co., 78 Fed., 02, Judge Gilbert, in rendering the decision of

the court, after considering other questions raised by the appeal,

said (p. 71) :

"It is contended that the mortgage of the defendant J.

Whalley is invalid, for the reason that at the time it was exe-

cuted the corporation was insolvent, to his knowledge, and that

10 permit it under those circumstances to prefer one creditor

to others would be to disregard the well-established rule of

equity that the property of an insolvent corporation i« a trust

fund to be held for the equal benefit of all its creditors. There

arc decisions that uphold this view of the rule, but it is not

so held in the Federal courts."

In the case of Armstrong vs. Chemical National Bank, 41

Fed., 234, the court considered a preference made by a national

banking corporation, which preference was claimed to be void

under the provisions of section 5242 of the Revised Statutes of

the United States, which prohibits all transfers by any national

banking association made after the commission of an act of

insolvency, or in contemplation thereof, with a view to the pref-

erence of one creditor to another. The court say (p. 233) :

"The statute is directed to a preference, not to the giving

of security when a debt is created ; and if the transaction be

free from fraud in fact, and is intended merely to adequately

protect a loan made at the time, the creditor can retain property

transferred to secure such loan until the debt is paid, even

though the debtor is insolvent, and the creditor has reason

at the time to believe that to be the fact."

As before pointed nut, it is not claimed that complainant

had any knowledge, actual or constructive, of the condition in
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which appellant charges the corporation's affairs to have been

at the time the mortgage was made, There is not the slightesl

showing of fraud or bad faith, actual or legal. It is clear thai

the money advanced by complainant to the corporation, at and

prior to the giving of the mortgage, and the money advanced

subsequent to the giving of the mortgage, were intended to be

used, and were in fact used in the prosecution of the corpora-

lion's business. No part of any of the advances were repaid,

and the corporation retained all of the money loaned to it by

complainant for the benefit of its stockholders and creditors.

In the case of Gould vs. Little Rock, &c, Co., supra, the

court say (52 Fed., G8C) :

"The attack upon the validity of the trust deed must fail

upon another ground. Treating the directors as trustees, it is

not open to the company, or any of its creditors, to avoid the

security given in pursuance of the direction of the stockholders,

as well as the directors, so long as the company retains the

money which was loaned in good faith, and actually appropri-

ated to legitimate corporate purposes. The payment of the debt

thus contracted is an essential pre-requisite to the avoidance of

the deed of trust given to secure its payment. 'And,' in the

language of the Court of Appeals of New York, 'this is true

whether the pledge was taken for a present or precedent debt.

In either case the equity to be regarded equally exists.'
"

It seems clear to us that the judgment of the lower court

must be sustained. Appellant's whole contention must fail un-

less the court sustains his claim that the decisions of the Supreme

Court of the State of Washington upon this subject are binding

and controlling upon the federal courts. The rule established

by very numerous decisions of the federal courts is that those

courts adopt and follow the decisions of state courts in ques-

tions which concern the constitutional laws of the state, but do
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not follow state decisions on questions of general or commercial

law.

We think we have clearly shown that the Washington de-

cisions are nu! based on any constitutional or statutory provi-

sions, and further that the Washington court has not claimed

to have considered any such provision. But even if the court

should not agree with us in this contention, appellant must still

fail, for no decision of the Washington court holds that a mort-

gage made under the circumstances surrounding the making of

this mortgage is invalid. Even should the court believe that

this position is not sound, we are certainly right in saying that

it cannot he positively said that if this case were before the

Washington court the mortgage would be held invalid.
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Bui we respectfully submit thai the judgmenl of the lower

court must be affirmed upon another "round, it is contended

by appellant that the corporation was insolvent, and that, there-

fore, a courj of equity, upon a proper application, should take

charge of the corporation's property, wind up its affairs and

convert its assets into money, and make an equal and ratable

distribution thereof amongst all of its creditors, disregarding

any preference attempted to be given after the corporation be-

came insolvent.

Since the decision of all of the cases cited by appellant

or appellees on this appeal, the United States Bankruptcy Act

of 1898 has gone into effect. This act covers the whole field

of insolvency or bankruptcy, and prescribes an exclusive sys-

tem for the control of the assets of bankrupts, the determination

of preferences claimed against bankrupts, and the winding up

of the affairs and business of bankrupts, and the distribution

of their property amongst their creditors. By the terms of this

act it is provided, in substance, that the transfer by any person

(or corporation) of any portion of his (or its) property to

one or more of his (or its) creditors, with intent to prefer such

creditors over his (or its) other creditors, if made while the

person (or corporation) is insolvent, is an act of bankruptcy,

and that a petition may be filed against the person (or corpora-

tion) who is insolvent and who has committed such act of

bankruptcy within four months after the recording or registering

of such transfer.

The Bankruptcy Act of 1867 described certain acts of

bankruptcy, and provided that, the petition might be brought

within, in some cases, four, and in others six months, after the

act of bankruptcy should have been committed.

The provisions of the two acts are so similar in principle

and effect that the construction given to this provision of the
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act of 1867 by the federal courts is applicable to the similar

provision of the present law.

In the case of Bean vs. Brovkmire (1 Dillon, 125), 2 Fed.

('as., 1127, Fed. ('as. iNTo. 1168, the court construed the provi-

sion of the act of 1867 relating to preferences. The court say:

"The language of the section is, that if any person, being

insolvent, or in contemplation of insolvency, within four months

of the filing of the petition by or against him, with a view

to giving the creditor preference by any of the acts therein men-

tioned, the act shall be void, and the assignee may recover the

property from the person receiving it, if such person had rea-

sonable cause to believe the party insolvent. It is very certain

that the act described is not made void by this clause, or by any

clause in this section, unless it was done within four months

of the filing of the petition by or against the bankrupt, and it

is as strong an instance as can well grow out of a negative preg-

nant that no such act is void for any of the causes there men-

tioned that was done within the four months."

After discussing the standing of preferences made by in-

solvents under the common law of the different states, Mr. Jus-

tice Miller says

:

"The careful and diligent framers of the bankrupt act were

fully aware of all that has just been said. But they were about

to frame a system of laws, one important feature of which was

to provide for the distribution of the property of an insolvent

debtor among his creditors, and they adopted wisely, as the

general and prevailing rule of distribution, equalit} among

creditors. But they found that this general principle could

not without hardship be made of universal application. When

a creditor had obtained by fair means a lien upon any property

of the bankrupt, that lien ought to be respected. If lie had so

obtained the payment of the whole or a part of his debt, the

payment ought to stand. These exceptions to the general rule
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of distribution were, however, liable to be abused, and might

be used to defeat the purposes of the bankrupt law. The bank-

rupt, knowing- that he himself would soon be helpless, would

desire to pay or secure favorite creditors. They, knowing his

liability to pay, and his liability to be called into a bankruptcy

court, would naturally desire to secure themselves at the ex-

pense of other creditors. In this dilemma, Congress said we

cannot prescribe any rule by which a preference would be held

to be morally right or wrong-; and it would be fatal to the ad-

ministration of the law of distribution to permit such a ques-

tion to be raised. We will therefore adopt a conventional rule

to determine the validity of these preferences. In all cases

where an insolvent pays or secures a creditor to the exclusion

of others, and that creditor is aware that he is so when he

receives it, he shall run the risk of the debtor's continuance in

business for four months. If the law which requires equal dis-

tribution, is not called into action for four months, the transac-

tion, if otherwise honest, would stand ; but if by the debtor

himself, or any of his creditors, that law is invoked within four

months, the transaction shall not stand, but the money or prop-

erty received by the party shall become a part of the common

fund for distribution. * * * The thirty-fifth section and

the thirty-ninth section, having for the first time set up a rule

by which certain payments and transfers of property shall be

declared void (a rule at variance with the common law, and

with the statutes of the states), very properly limits and defines

the circumstances within which this new rule shall operate.

These are, among others, * * * and that the transaction

must have been recent when the bankrupt law was applied to

the case—with a creditor within four months and with the gen-

eral purchaser within six months."

In Harvey vs. Crane (2 Bissell, 496), Fed. ('as. No. 6178,

11 Fed. Cas., 731, the court said :
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"A creditor may obtain a preference from an insolvent

debtor with knowledge of the insolvency, if within the limita-

tion prescribed by the law, but the possession must be obtained

by a complete act within the limitation."

In Collins vs. Gray (8 Blatchf., 483), 6 Fed. Cas., 129,

Fed. Cas. ~No. 3013, the transfers in question were made by

the bankrupt to his father. After discussing the facts, the

court say:

"Taking the transaction as a giving of preference to the

father as a creditor, while the debtor was insolvent, or in con-

templation of insolvency, and assuming that the father had rea-

sonable cause to believe that his son was insolvent, the case ex-

hibits no features but those described in the first clause of sec-

tion thirty-five of the bankruptcy act. By that clause, if such

a transaction be made within four months before the filing of

the petition whereon the debtor is declared bankrupt, the same

is declared void, but not otherwise. Although the bankrupt lav;

aims at an equal distribution of all the property of a debtor

among his creditors from the time he becomes insolvent or con-

templates insolvency, and is intended to disallow preferences

given by a debtor to favored creditors, it goes no further, when

preference alone is the subject of complaint, then to avoid such

as are given within four months before the filing of the

petition. If, in all other respects, the transfer is free from

fraud or illegality, the law allows no attack to be made upon it

after four months have elapsed."

In Potter vs. Coggeshall, 19 Fed. Cas., 1138, Fed Cas. No.

11,322, this question is very fully discussed. The court say:

"The answer of the petitioners to these allegations is two-

fold. The first is, that assuming the allegation of the fact to

be true, the trustee is estopped from impeaching the transac-

tion, because the proceedings in bankruptcy against Dow were

not commenced until six months (less one day) after the act
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of preference—and not within four montha, as expressly re-

quired by the first clause of section thirty-five of the bankruptcy

act. After the lapse of four months, say they, the preferences

—

simply preferences which an insolvent debtor may have

made, are to be held valid as against all the world, so far as the

preferred creditor is concerned. And this, in my judgment, is

a sufficient answer."

It is firmly established that all state laws relating to the

subject-matter of the federal bankrupt statute are suspended

or superseded during the existence of the federal law, even as

between citizens of the same state.

In May vs. Breed, 7 Cush., 40, the court says : "When a

uniform system of bankruptcy under a law of the United States

is actually in force, to the extent to which it reaches, it must

of necessity suspend state laws, because they would be repug-

nant."

In Clarice vs. Rosenda, 5 Rob. (La.), 33, the court said,

discussing the effect of the general bankrupt act of 1841:

"I cannot imagine a more ample investment of jurisdic-

tion than Congress has conferred on the circuit and district

courts of the United States ; and the extent of the jurisdiction

proves that the national legislature, whilst exercising its consti-

tutional power to establish a uniform system of bankruptcy, in-

tended to suspend, if not sweep out of existence, the insolvent

laws of the states and the jurisdiction of their tribunals, with

ample powers where justice should be administered alike to all,

and a general system formed and controlled by a body of judges

deriving their authority from the same power that made the

law."

In Thornlrill vs. Bank of Louisiana (1 Woods, 1), 23 Fed.

( 'as., 1139, Fed. Case No. 13,992, the court said, after quoting

from the cases last above cited

:
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"The Bank of Louisiana is, according to the agreed state-

ment of facts, an insolvent moneyed corporation. Such a cor-

porate body falls within the purview of the general bankrupt

law of the United States, and according to the authorities cited,

a state law applicable to a like case is in effect suspended by

the law of congress. I am of the opinion, therefore, that on

the taking effect of the general bankrupt law on June 1, 18G7,

the law of the state of Louisiana, approved March 14, 1842,

providing for the liquidation of banks, was suspended ; that the

state courts had no jurisdiction to proceed under it, &c., &c."

To the same effect see also

In re Reynolds, 20 Fed. Cas., 612, Fed Cas. No. 11,723.

It is not necessary, in order to suspend the operation of

state insolvency laws, that proceedings under the federal bank-

ruptcy act should be instituted.

Ex parte Ames, Vol. 8, Fed. Cas., p. 236; Fed. Cas. No.

4237.

In so far as a state law attempts to administer on the ef-

fects of an insolvent debtor and distribute them among cred-

itors, it is to all intents and purposes an insolvent law, although

it may not authorize a discharge of the debtor from further

liability.

In re Merchants' Ins. Co., 3 Bissell, 162.

In this case Judge Blodgett said (p. 164) :

"The object and intent of the general bankrupt law is to

place the administration of the affairs of insolvent persons and

corporations exclusively under the jurisdiction of the federal

courts sitting as courts of bankruptcy, and the enactment of the

general bankrupt law now in force suspended all actions and

proceedings under state insolvent laws."
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And at page 1C>G:

"ii also seems clear to us that in bo far as a state law

attempts to administer on the effects of an insolvent debtor and

distribute them among creditors, it is to all intents and pur-

poses an insolvent law, although it may not authorize a dis-

charge of the debtor from further liability on its debts."

In Blake, Moffltt & Towne vs. Francis-Valentine Co., 89

Veil., 691, application was made to the district courl of the

northern district of California for an injunction to prevent the

sale of property of the defendant corporation under an execu-

tion issued out of the state court in an action brought by the

Donohoe-Kelley Banking Company. At the time the applica-

tion was made, the Bankruptcy Act of 1898 was in full force and

effect, but four months had not elapsed from the date of its

passage and therefore no proceedings whatever could be had

under it. Nevertheless, the court held that the defendant cor-

poration had, while insolvent, permitted the Donohoe-Kelley

( lompany to obtain by an attachment a preference through legal

proceedings, and the court held that therefore the injunction

should issue and the sale be prevented, in order that the de-

fendant's property might be preserved until the time should

arrive when the remedy afforded by the statute could be resorted

to.

In the opinion of Mr. Justice Hawley, at page (194, it is

said:

''Upon the interpretation of the act, upon reason and au-

thority, I am of opinion that from the date of the passage of

the act, the relation of debtor and creditor, and of one creditor

with all other creditors, are to be governed by the provisions of

the law enacted on July 1st, 1898."

The mortgage attacked by appellant in his intervening com-

plaint was recorded on the 14th day of May, 1900. Appellant's
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intervening complaint was filed in the lower court December

31st, 1900, seven months and seventeen days after the record-

ing of the mortgage. If at that time appellant had filed a peti-

tion against, the corporation charging the execution, delivery and

recording of this mortgage as an act of insolvency, the petition

would have been upon proper proceedings dismissed. If at any

lime after September 14, 1900, a petition in bankruptcy had

been filed by the corporation or any creditor upon sufficient

grounds, and an assignee appointed, and that assignee had

brought an action to set aside this mortgage, his action would

have failed.

Even if we should concede, as we do not, that the allega-

tions of the appellant's intervening complaint bring the mort-

gage of May 11th, 1900, within the provisions of the bankruptcy

act, the lapse of four months after the recording of the mort-

gage without any attack being made upon its validity upon

the ground that it was an unlawful preference, made the

mortgage entirely valid against all persons.

Under the trust fund doctrine contended for by appellant,

a different rule was applied by some state courts to prefer-

ences made in good faith by insolvent corporations than was

applicable to like preferences made by insolvent individuals.

The correctness of this doctrine was never conceded by the fed-

eral courts. Having clearly before it the conflicts between the

decisions, not only of the courts of the different states but be-

tween the courts of some of the states and the federal courts, Con-

gress in its wisdom saw fit to place all insolvent debtors, as well

corporations as individuals, upon an equal footing as regards the

question of preferences, and to establish a conventional rule by

which the validity of preferences made by any insolvent should

be decided. As pointed out by the courts in construing the act of

1807, no attempt was made to prescribe any rule by which a
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preference would be held to he morally right or wrong. The

rule, while a conventional one, seems to he founded in good

commercial reason. If a dehtor, being insolvent and having

publicly preferred <>ne creditor to the exclusion of all others, is

permitted by his general creditors to continue in the possession

and control of his property and business for a period of four

months after giving the preference, it seems reasonable to hold

I hat the general creditors have acquiesced in the giving of the

preference, and by such acquiescence have made valid and un-

assailable the preference which, in the interim, might have been

successfully assailed. It is clear that in any bankruptcy pro-

ceedings, an attack upon the mortgage in question, made more

than four months after it was recorded, would be fruitless; that

being so, can it be held that an attack such as is attempted by

appellant, made after the lapse of such time, can be sustained ?

An assignee appointed under the law expressly enacted for

the control and disposition of the property of bankrupts, ap-

pointed under a petition filed more than four months after

the recording of the mortgage, could not maintain an action

to set aside the preference.

( 'an a judgment creditor who has refused, and still refuses

to invoke the aid of the bankruptcy courts, successfully main-

tain such an attack after the lapse of such period of time ?

It has been before pointed out that no question of collusion,

fraud or bad faith is attempted to be raised by appellant's com-

plaint. His case is grounded wholly upon the alleged insolvency

of the corporation existing without the knowledge of complain

ant. It is purely a question of a morally rightful preference

made in good faith to a bona fide creditor receiving it in good

faith to secure the repayment of moneys loaned for use, and

actually used, in the prosecution of the corporation's business,

both before and after the execution of the mortgage. The valid-
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ity or invalidity of such a mortgage must bo determined by

reference to the United States bankruptcy act. Under the

provisions of that act the attack comes too late. It is not re-

quired by the provisions of the bankruptcy act that knowledge

of the making of a preference by an insolvent must be brought

home to the general creditors in order to set the four months

period running. The recording of the mortgage imports notice.

It, however, may not be amiss to point out the fact that appel-

lant's solicitors are also the solicitors for the defendant corpora-

tion.

The federal bankrupt law, viewed as operating on the rights

of creditors, is a system of remedy. As said by Mr. Branden-

burg: "It takes out of the hands of the creditors the ordinary

remedial processes, and suspends the ordinary rights which by

law belong to creditors and substitutes in their place a new and

comprehensive remedy designed for the common benefit of all."

As we understand it, one of the chief objects of the act is

to establish a system of dealing with the estates of insolvent

debtors which shall be uniform throughout all of the states of

the Union, and to vest the administration of that system in

the federal courts. It would seem to irresistibly follow that

all questions relating to the validity of preferences given by

insolvents, and to the form and timeliness of attacks upon such

preferences, must be decided by reference to the bankruptcy

act. A system under which, in the federal courts, an attack

upon a mortgage in one form more than four months after it

was recorded, would fail, and a like attack, but made in a dif-

ferent form in the same court after such lapse of time, would

succeed, could hardly be called uniform.

In conclusion we respectfully submit,

—

First. That the motion to dismiss this appeal should be

granted, with costs to appellees.



-10

Second. Thai should the court find the motion to dismiss

the appeal to be not well taken, the judgment of the lower court

sustaining the demurrer to appellant's intervening complaint

should lie sustained, with costs to appellees.

Respectfully submitted,

HAROLD PRESTON,
E. M. CARR,

L. C. GILMAN,

Solicitors for Appellees Henry F. Allen and John II. McGraw,

as Receiver.

E. M. CARR, Counsel.
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REPLY ON MERITS.

Appellees' brief attempts to sustain the lower court against

the intervenor on three grounds. First, The State Supreme

Court would not pronounce this mortgage void on such alle-

gations as ours, that is to say, it has not gone so far against



corporate preferences as we say it has. Second, That, even if

it has gone so far as we say, it lias done so not as interpretation

of local law, but only as a kind of local policy which the federal

courts are not bound to follow. Third, The national bank-

ruptcy act renders this State doctrine a thing of the past.

FIRST

If the State Supreme Court would hold this mortgage

void against its own citizens as a local rule of policy or prop-

erty, then the federal courts, under the rule in Purifier Co. v.

McGroartj/, would have to apply it as to citizens of other

states. That is clear. Now, what would the State Supreme

Court decide here ? Would that court sustain a demurrer to

this intervention of ours ? We say emphatically, ]STo. Appel-

lee Allen, however, sees two distinctions of fact between the

State cases and this—the corporations there had ceased to be

going concerns, and, actual fraud was the basis of those de-

cisions.

Let us examine and see. The first case was Thompson v.

Huron Lumber Co., 4 Wash., 600. That company was a go-

ing concern at the time of and after the mortgage. "The

( Jompany * * * continued its business in every respect

in the same manner as it had done prior to the execution of the

said mortgage," etc. (p. 601 of that case). The Huron Com-

pany was manifestly in the position of the Packing Company

here, still going, but getting more and more in debt, "was

merely using up its property without profit over working ex-

penses" (p. 604 of that case).

This effectually disposes of the contention that the State

courts would not hold void a preference by a corporation still

going.

But, it is argued, there is another distinction between the

If i' ran case and this, and for that reason the local courts would



not hold this Packing Company's preference void. The Hu-

ron case was based upon actual fraud and conspiracy. Was it ?

Let us see what the court says, at page 609, on a petition for

rehearing, which complained that there was no good reason for

holding that the mortgagee, the preferred hank, was acting in

concert with the company.

"We view this point as immaterial. * * * It seems

to be taken by counsel that we have insinuated some sort of con-

spiracy to hinder and delay the creditors between its officers

and the bank, but it is not so."

Again, on page G01, the Court says, of the bank's remon-

strance against an alleged finding of fact that it had actually

consented to the Huron Company's course of action after or

before the mortgage, "without reviewing the testimony it may

be conceded that there is no such showing. The terms of the

instrument they drew make a hindrance and delay legally cer-

tain."

Thus the two distinctions attempted by appellee here be-

tween the leading Huron case and this are utterly incorrect.

Now, in all other respects the parallel is so striking as not to

be avoided without positive ingenuity. The other side have

appealed to their bill as proper to be considered here. Very

good. The Packing Company, like the Huron, continued in

business (32) after the mortgage, and applied its proceeds so

far as the complaint shows, to current business rather than on

the mortgage, thus constituting as in the Huron case, a legal,

even if unintentional, "shield between the corporation and its

other creditors, while it prosecuted its ordinary business for

an indefinite length of time." The mortgage here was even

more of a shield. Not only did the mortgagor continue in busi-

ness leaving taxes and insurance unpaid (30-1), but the lien

was to include future advances (20), thus completely putting

the packing company's assets indefinitely in the control of this



mortgagee while lie suffered it to continue business (as we al-

lege, insolvent) and postpone debts already incurred.

It seems preposterous to argue that under the authority

of the Huron case the State courts would not be bound to hold

this mortgage void against creditors. The facts are extra-

ordinarily similar. Now, on those facts what was the rule an-

nounced in the leading case ?

"When it has reached a point where its debts are equal to

or greater than its property, and it cannot pay in the ordinary

course, and its business is no longer profitable, it ought to be

wound up and its assets distributed." (Huron case, p. G03.)

That was the rule as first announced in 1892. In 1901

the same court in Strohl v. Seattle Nat'l Bank, G4 Pac. at 918,

says:

"In the case of Thompson v. Huron Lumber Co., supra,

the court uses this language [repeating it exactly as quoted

above]. Such conditions are not shown to have existed in this

case when the mortgage was made."

Is this not saying, in their very last utterance on this

point, that, if such conditions did exist, the mortgage would be

void ? There can be but one answer. Now, what did we say

in our intervention? (55). The Packing Company

"was [insolvent] at all times in the month of May, 1900,

and at the time of the giving the mortgage to complainant

Allen as set out in paragraph VI of complainant's bill of

complaint. That at the time of giving this mortgage the de-

fendant The Pacific Northwest Packing Company had reached

a point where [exactly following the language of the rule in the

Huron case]."

Coler, a judgment creditor on a debt antedating the mort-

gage, would never be demurred out of a Washington court on

an allegation like this. The Huron case, exactly like this,

on the facts, was like this in the method of attack also, a mort-



gage in foreclosure assailed by an intervening judgment cred-

itor.

SECOND.

It is argued that, even if the Washington cases do amount

to what we say, it is not a course of decision originating in lo-

cal statute and so not obligatory upon this court. But it does

rest in part upon statute. The court expressly says so (Huron

ease, G05, 610). It refers to the Rouse case in Ohio and

notes the resemblance between the statutes. It was the same

Rouse case that the United States Supreme Court followed in

Purifier Company v. McGroarty. It may be conceded that our

court was not proceeding upon a statute altogether, that it was

in part acting upon a general theory. This we may concede,

for that is just what the Federal Supreme Court conceded the

Ohio court was doing, when it nevertheless felt bound by their

doctrine. Observe the language of the United States Supreme

Court speaking of the Rouse case. It

"proceeded in part upon a theory * * * But it also

proceeded in large part, as the opinion clearly shows, upon

the constitution of Ohio and the laws and policy of that State,"

etc.

Corporations, essentially the creatures of statute, can ex-

ercise only such powers as the courts of the state enacting those

statutes hold infra vires. Anything more perfectly local can-

not be imagined. A rule of state policy, too, is as binding on

federal courts as one of statutory construction, when not in con-

flict with guaranteed principles of state and federal relations.

(Hartford F. Ins. Co. v. Chicago etc. Ry, 175 U. S. 91.)

THIRD.

State insolvency laws, it is said, are superseded by the

National Bankruptcy Act. Agreed. But does counsel con-

tend that this State rule making preferences by insolvent cor-
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porations void is an insolvency or bankruptcy act? If so, they

are very fully answered in

Mayer v. Hellman, 91 U. S. 496.

There it was expressly decided that an Ohio law was "not

an insolvent law in any proper sense of the term/' though it

provided that on an assignment for the benefit of creditors his

trustees should file the original in a court and enter into a

bond to the State.

"It does not compel or in terms even authorize, assign-

ments ; it assumes that such instruments were conveyances pre-

viously known and only prescribes a mode by which the trust

created shall be enforced. * * * It does not discharge the

insolvent from arrest or imprisonment ; it leaves his after-ac-

quired property liable to his creditors precisely as though no

assignment had been made."

To the same effect are

Tompkins v. Hunter, 43 K E. 532 (N. Y.)

Ebersole v. Adams, 10 Bush 83.

It is too plain for discussion that the Washington doc-

trine which we invoke proceeds upon no statute regulating in-

solvency or attempting any such thing. All that happens is

this. When a corporation here reaches a certain degree of

embarrassment, a preference by it is void. When any one

seeks to enforce it a creditor may intervene. The creditors

must be judgment creditors (see Huron case), not all cred-

itors, and among such of that sort as come in the court will

distribute. There is no discharge of the debtor or any other

of the provisions of a scheme of bankruptcy.

The foregoing affords a speedy answer to this position.

But there is another answer. The national bankruptcy act

is not operative until it is invoiced. If not invoked it may be

waived by all.

Mayer v. Hellma a, supra.



It was there held that the validity of an Ohio assignment

could not be questioned if the National Act was not set in

motion until after the six months in which the commission

cf an act of bankruptcy could be assailed. The same doc-

trine is maintained in

Boese v. King, 108 U. S. 379.

The Supreme Court of the State of Washington has had

this question before it in

Strohl v. Superior Court, 20 Wash. 545,

in which they say,

"Creditors of such corporations should have their ordi-

nary remedies under existing State laws until such corpora-

tion is adjudged a bankrupt under the law of Congress and

by the proper tribunal. Unquestionably upon such adjudi-

cation the power of the State court to further proceed ceases."

This doctrine is directly sustained by Chandle v. Siddle,

10 Nat'l Bank Reg. 236.

Though a particular transfer may be an act of bankruptcy

it is governed by State laws until the debtor is adjudicated a

bankrupt under the national act.

In Re Romanow, 92 Fed. 510.

In Re Wright, 95 Fed. at 810.

Simonson v. Sinslieimcr, 95 Fed. at 952.

Finally, it is very doubtful if the condition of the Pack-

ing Company here was within the present national bank-

ruptcy act's definition of insolvency. Under the old act fail-

ure to pay in the ordinary course was enough, but under the

present, sec. 1, subd. 15, insolvency exists only when the ag-

gregate property, exclusive of any improperly disposed of,

shall not at a fair valuation be sufficient to pay the debts. The

distinction between the two requirements has been often point-
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ed out. Now, it is quite plain that a corporate debtor might

be insolvent only to a degree contravening local policy as to

any longer continuing trade, and yet not within the federal

enactment. This point also your Honors will find adverted

to in the Washington case just cited of Strolil v. Superior

Court. The allegations of Coler's intervention, by which al-

legations the successful demurrer has to be tested, would

hardly present a case under the national law.

The conveyance here complained of to Allen was exe-

cuted May 11th, 1900 (16, 55). Coler's intervention was

filed December 31, 1900 (58). So far as the national act

was concerned, creditors had waived it; complainant Allen,

too, who should have had no reason to fear, if his preference

was valid, and who could safely have sought, a district court

in bankruptcy to enforce his lien and distribute equally to

others the surplus. But most carefully did his bill refrain

from any direct allegation of insolvency. Your Honors in

the previous appeal say, as to insolvency in that bill, "we

think it may be inferred." Having thus steered originally

wide of the bankruptcy act, complainant now invokes it

against us. We think, however, that he has been fully an-

swered on this point. He cannot avail himself of it at this

late day without establishing the following extreme proposi-

tions

—

first, that the Washington policy on corporate prefer-

ences is a local bankrupt act; second, that, since the national

act, a conveyance bad under local law can be attacked only

under the federal act, if sufficient, and if it be not attacked

there, it cannot be attacked at all.

Respectfully submitted,

FREDERICK BAUSMAN and

DANIEL KELLEHER,
Solicitors for Appellant.
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IN THE

UNITED STATES

CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

F. W. COLER, Appellant,

vs.

HENRY F. ALLEN, JOHN H. Mc-

GRAW, as Receiver, and PACIFIC

NORTHWEST PACKING COM-
]

PANY, a corporation, and THE PA-

CIFIC NORTHWEST PACKING
COMPANY, a corporation,

Appellees.

APPELLANT'S BRIEF ON MOTION TO DISMISS.

APPELLANT'S MOTION FOR ALIAS CITATION.

Coler, appellant, was allowed to intervene in com-

plainant Allen's foreclosure of two mortgages, and

attacked the second (p. 55) of them as void against him,

a judgment creditor of one of the moitgagor defendants.

The complainant (and no one else) opposed the com-

plaint in intervention and successfully demurred to it



(64-9)- Thereafter the following decree (69) was

entered against the intervenor:

"Wherefore, it is by the Court here and now ordered

and adjudged that the complaint in intervention hereto-

fore filed herein by F. W. Coler be, and the same is

hereby, dismissed; and that complainant be not required

to further answer the said complaint."

No other parties are in any way referred to in this

decree. Coler, appealing from it, served citation upon

complainant and the foreclosure receiver. It is now

insisted that his appeal should be dismissed because he

has not served his citation or otherwise impleaded in

appeal the other defendants. We will accordingly

examine this contention as to each of the defendants in

turn.

1 . Pacific Northwest Packing Company.

This defendant had not a shadow of interest in the

controversy between Coler and complainant Allen, and

for two reasons. First, the mortgage attacked by Coler

is the second of the two mortgages (55). That was

executed by this defendant's successor TJie Pacific

Northwest Packing Company (16). There are two

companies, distinguished only by the article "The" (2).

Second, as the bill itself distinctly alleges, this defend-

ant had, before the foreclosure, transferred all its assets,

and its liabilities also, to its successor (2). The

authorities are consequently clear that this defendant

was an utterly unnecessary party to the appeal. {Mills

v. Provident Life & Trust Co., 100 Fed. 344, 9th C. C.

A.) Third, there is now filed in this court the consent



of this defendant to the hearing of this appeal and a

waiver of citation. The authorities to support this step

will be cited later.

To all this it may be added, first, that this defendant

never appeared in the action, and, second, that it is no

way referred to in the decree against Coler, by whom,

as already stated, it had been in no way attacked.

2. THE Pacific Northwest Packing Company.

The appeal cannot for several reasons be dismissed

on account of omission to serve this defendant.

First
)
the decree complained of by Coler did not mention

this defendant and was not against its interests, so as to

afford it a right to appeal and trouble this court with a

second hearing. The controversy was consequently

altogether severable as to Coler and Allen. It was not

an appeal from final foreclosure decree as in Davis v.

Mercantile Trust Co., a decree against the mortgagor,

which it also would be presumed to be grieved with and

from which it might later take an appeal to the second

burden of this court.

We have not yet seen appellees' brief, but we have

no doubt it will cite such cases as Masterson v. Hern-

don and Davis v. Mercantile Co., and from this court,

perhaps, Illinois Trust and Savings Bank v. Kilboume,

76 Fed. 883. The authority of these cases is most

obvious and is cheerfully conceded. Take the last

mentioned. Who was appealing? One on whose prop-

erty or interest a lien or claim had been impressed.

The very order appealed from had impressed a lien or



trust upon many others, either in terms or by necessity.

Now, ever}' one of these others had a grievance and a

right to appeal. To cut these off by citation, so as to

prevent a swarm of other appeals, is so clearly neces-

sary as not to need discussion. But who was aggrieved

here? Coler only, and he alone appeals. (He got no

lien on anybody's interest.) He is the only one who
did or could appeal, for as to every one else the dis-

missal of his claim was favorable. Apply, then, the two

tests on these motions to dismiss for want of parties.

Is this court exposed to another appellant? Clearly

not. Is the prevailing party below free to proceed

against the others ? Clearly, yes.

Second. This defendant also has filed a consent to

the present appeal and a waiver of citation. This very

just proceeding is allowed by the United States

Supreme Court (Bigler v. lVaiier
)
i2 Wallace, pp. 142,

147). The court there says of defective citations :

"Notice is required by law, and where none is given

and the failure to comply with the requirement is not

waived, the appeal or writ of error must be dismissed,

but the defect may be waived in various ways as by con-

sent or appearance or the fraud of the other party."

And in Ricliardson v. Green , 130 U. S. 104, the court

says:

"But the issuing of a citation may be waived by the

appellees and a general appearance by them is a

waiver."

This court's decision in Farmers Loan & Ttust

Company v. Longworth^ 76 Fed. 609, is much in point.



There dismissal was moved for on the ground that two

persons clearly affected adversely by the order appealed

from by the appellant, similarly affected, had been

omitted.

"Neither the Northern Pacific Railroad Company nor

Andrew F. Burleigh, receiver, joined in the appeal; nor

were they, or either of them, served with citation. After

the appeal was perfected, and after a motion had been

filed by the appellees to dismiss the same, the receiver

by his attorney entered in this court his appearance

and consent to the appeal."

Now, did your Honors disregard this? By no means.

You gave it full effect. You did dismiss, but only be-

cause the railroad company had not done what the

receiver had. Nay, more, a little while later, discover-

ing that the compai^ also had in fact filed its consent

in your court, you recalled the dismissal. {Farmers

Loan & Trust Co. v. Longworth, 83 Fed. 336).

All that this court looks to, so far as you yourselves

are concerned, is that you be not troubled by second

appeals on the same controversy. Anything that

effectually settles this is enough. So far as the appellee

is concerned, who moves to dismiss, there is plenty of

good authority that he can waive the objection. In

Buckingham v. McLean , 13 How. 151, the court ob-

serves of notice of appeal "such notice may be waived

by entering a general appearance of counsel. Where

an appearance is entered the objection that notice has

not been given is a mere technicality, and the party

availing himself of it should at the first term he ap-

pears, give notice of the motion to dismiss and that his



appearance is entered for that purpose" On the very

day (September 4th) that the present motion to dis-

miss was served, counsel for the moving party entered

into a stipnlation for the service of briefs at the present

argument. Neither that stipulation nor the motion

itself reserves any qualification to the appearance.

It is mentioned in the Longworth case, supra, that

the appearance in this court by the omitted appellees was

within six months (the appeal period), but we do not

see that to that the court attached much importance.

The old summons and severance process probably had

some such requirement, but the voluntary appearance

by omitted parties is a different thing. The right of

the court to allow this sort of thing as a cure is cer-

tainly not limited or related to the appeal period. As

will be seen later, under our own motion, the power of

amending writs of error and citation is freely exercised

long after.

3. Williams, Keene and Claiborne.

These three defendants, it is argued, should have

been cited and served, but to this there is a speedy

answer. Not a single line of the intervenor's complaint

ever attacked the interest of either or all of these de-

fendants. Coler attacked only a part of complainant

Allen's securities, the second real mortgage, and the

fishing licenses held in trust for Allen by these three

defendants now under consideration are pledges which

Coler has not assailed. The property covered by the

second mortgage which Coler assails, is a leasehold of

harbor area, buildings and equipment (17). The pledge



of the fishing licenses he does not seek to set aside

(55). He specifically mentions "the mortgage referred

to in paragraph VI" (56). The property covered by that

mortgage is very carefully detailed (16-19) by the bill

of foreclosure, and no mention is made of these licenses

or of these defendants who hold them in trust.

Finally, if he did attack the pledge of these

licenses, who is the real party in interest? It is

for Allen that Williams, Keene and Claiborne

hold these licenses in trust. That is the aver-

ment of the foreclosure bill itself (28-30), and Allen,

the real party in interest, is now in court properly cited

and appearing. It is noticeable, also, that as to these

defendants a decree had been taken pro confesso (46)

before Coler intervened.

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT.

F. W. Coler,

Appellant,

vs.

Henry F. Allen, John H. McGraw, as Re- I „
ceiver, and Pacific Northwest Packing

Company (a corporation), and The Pa-

cific Northwest Packing Company (a

corporation)

.

MOTION FOR AMENDMENT OF CITATION.

To the Honorable the Judges of the above entitled court:

Appellant respectfully moves the court for an order

allowing amendment of the citation herein so as to



include the names of Austin Claiborne, W. M. Wil-

liams, and W. A. Keene, defendants in the lower court,

and that the cause stand over until these defendants be

brought in.

BAUSMAN & KEIXEHKR,
Counsel for Appellant.

ARGUMENT ON FOREGOING MOTION.

The practice allowing amendment and postponement

is settled.

Inland & Seaboard Coasting Co. v. Tolsou, 136

U. S. 572.

Richardson v. Green, 130 U. S. 104.

Evans v. Bank, 134 U. S. 330.

Dodge u. Knozvles, 114 U. S. 430.

Allenberg v. Grant, 83 Fed. 980.

Railroad Eqtiipment Company v. Southern Ry.

Co., 92 Fed. 541.

Jacobs v. George, 150 U. S. 415.

The substance of these decisions is that citation is no

part of the jurisdictional necessity. That depends upon

due filing of transcript. As to the citation the court

says:

"It is not jurisdictional. Its only purpose is notice.

If by accident it is omitted a motion to dismiss an ap-

peal allowed in open court and at the proper term will

never be granted until an opportunity to give the

requisite notice has been furnished."

Dodge v. Knowles, supra.



"A motion to dismiss in Richardson v. Day, No. 181,

must be granted unless the appellants therein shall

procure and cause to be issued and served on the appel-

lees therein a citation from this court, in the terms

before set forth, returnable at the next term thereof,"

etc., etc.,

Richardson v. Green, supra.

There were in that case a number of parties, some

appearing and some omitted.

In Railroad Equipment Co. v. Southern Ry. Co.,

supra., where there were a number of parties, the court

says

:

"The difficulty which the appellant meets at the

threshold of the cause is that it has not made the East

Tennessee, Virginia & Georgia Railway Company a

party to the appeal by serving a citation upon it. * * *

The order will be that the cause stand over for the pur-

pose of giving the appellant an opportunity to apply for

a citation against the Bast Tennessee, Virginia &
Georgia Railway Company."

The federal appellate procedure is, so to speak, in

rem, whilst that of the states is commonly in per-

sonam. In the former practice, jurisdiction is obtained

by two acts, the order of a judge granting that the ap-

peal be allowed and the "cause transferred", and,

second, by the lodgment of that cause, by its record, in

the appellate court. The citation to the opposite par-

ties is simply notice that the jurisdictional steps have

been, or are being, taken, and is no more essential to

jurisdiction than, after a seizure in Admiralty, notice or

other steps to claimant would be thereafter jurisdic-
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tional there, or notice of filing petition in a removal

from state to federal courts.

Amendments, accordingly, and fresh citations have

been freely allowed in the discretion of the court with-

out regard to the time already elapsed or the running

of the appeal period. {Inland & Seaboard Coasting

Co. v. Tolson, supra). In the case of Evans v. Bank,

supra, the court says :

" The filing of the record in this case under the second

appeal during the term succeeding its allowance,

sufficed for the purpose of jurisdiction, which was not

defeated by the failure to obtain a citation or give bond

within two years from the rendition of the decree."

That was an appeal from the circuit court to the

supreme court, the period for which is by Revised

Statutes, sec. 1008, limited to two years. So in Allen-

berg v Grant, supra, alias citation from appellate court

is held proper after time has expired for writ of error.

All this liberality is plain enough when we remem-

ber two things; first, that it is the lodgment of the

cause and not service of the notice or citation that

gives jurisdiction, and, secondly, the provisions of the

Revised Statutes, sec. 1005. The latter, as is well

known, so far requires the allowance of amendments

that Justice Curtis said of it: "It is difficult to see, in

reading it, what defect cannot now be amended in the

discretion of the court" {Foster, Fed. Pr. 1st ed. p. 603).

Section 1005 refers only to writs of error, but section

1012 makes all "rules, regulations and restrictions"

applicable to writs of error apply also to appeals.
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Some few cases are found where the proposed amend-

ment was denied because of inexcusable delays, and

some few others, where the amendment was too radical,

as where the parties were jointly named in a money

judgment against them, but in the overwhelming mass

of cases it has been granted where asked for: This is

especially true since the amendment provision of the

Revised Statutes, Sec. 1005. Cases before this enact-

ment must be scrutinized a little. The history and

effect of this legislation is described by Mr. Justice

Gray in Walton vs. Marietta Chair Co., 157 U. S. 347.

In Inland & Seaboard Coasting Co. v. Tolson, supra,

the court had already dismissed for want of a portion of

the parties on appeal, but restored the cause and then

allowed amendment and new citation.

We feel it improbable the court will regard the

omitted parties as essential to this hearing, but, if it

does, the allowance of amendment and fresh citation is

so clearly proper as to need, we think, no further

argument.

BAUSMAN & KELLEHER,
Counsel for Appellant.
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